When I saw the WSNA Facebook post asking for nominations of
worthy candidates who deserve a little recognition to be
considered a Difference Maker, the choice was easy. The words
on the page, “These are folks that consistently serve the needs of
others without seeking recognition” jumped out at me. Therefore,
I nominated Dean Chambers. These words epitomize what Dean
is all about.

Let me tell you a little about Dean, and his mission. He is an Air
Force veteran, Chapter Captain at Team Red, White & Blue, and
IS Coordinator at City of Salem, Fire Dept.

What is Team RWB, you ask? Team Red, White & Blue is a
nonprofit organization, whose mission is to enrich the lives of
America’s veterans by connecting them to their community
through physical and social activity. Their vision is to increase the
connectivity between America's combat veterans and people in
their communities, using exercise as a medium to bring people
together (running, triathlon, CrossFit, yoga, hiking, etc.) They
also provide personal assistance and coaching for veterans who
want to get back into shape.

Military service assimilates individuals into a socially cohesive
force to address dangerous and traumatic situations that have no
counterpart in civilian life. Upon leaving active duty, many
veterans experience a “reverse culture shock” when trying to
reintegrate into civilian institutions and cultivate supportive social
networks. Poor social reintegration is associated with greater
morbidity and premature mortality in part due to adoption of
risky health behaviors, social isolation, and inadequate
engagement in health care services. Team Red, White & Blue was
created to help veterans establish health-enriching social
connections with communities through the consistent provision of
inclusive and locally tailored physical, social, and service
activities.

As the Salem chapter captain, Dean does fundraising for RWB,
organizes many monthly and weekly events such as runs,




crossfit, and coffee socials surrounding an activity like knitting or
board games. He is always thinking of new activities to help with
the missions of enriching veteran’s lives.

Dean is a true patriot, with passion, drive and a sense of humor.
On any given day scrolling through my Facebook feed I can see
pictures, and stories of his journey with Team RWB, always
proudly displaying the colors of our flag in clothing, gear, and
even tatoos. But Dean doesn’t stop there. He is well known for
physically carrying *0Old Glory” through every step of every, walk,
run, race, and marathon.

Dean’s journey is so inspiring. I have literally watched Dean get back into
shape by living the principles of the team’s vision. You see, your competition
isn‘t other people. Your competition is your procrastination. Your ego. The
unhealthy food you’re consuming, the knowledge you neglect. The negative
behavior you're nurturing and your lack of creativity. Dean has truly
competed against ali that.

Thank you, Dean, for consistently serving the needs of others through Team
RWB without seeking your own notoriety.

Roxie Peronne
West Salem



November 16, 2018

To: Jim Allhiser, chairman WSNA
From: Mark Furlong, West Salem resident

Re: Steven Anderson ethics violation letter

Jim,

| was asked to read a letter written by Steven Anderson accusing Mike Evans of ethics violations and give
my opinion whether or not there were any ethics violations by Mike Evans, SBS Action Alert asking for
participation from the West Salem community at the upcoming October WSNA meeting.

Mr Anderson points to two comments on the action alert that he considered ethics violations. First, that
his name was libeled and it gave a “wrongly unfavorable impression” of him. There is no mention of Mr
Anderson in the alert so | don’t see any libel directed at nor convey an unfavorable impression of him.
Lastly, the action alert noted that a group who previously ran WSNA were planning to run candidates to
take back control of WSNA. Mike had heard rumors. | heard the rumors. Mike wasn’t making up false
accusations. He conveyed what he believed was a possibility and asked for those that cared about our
West Salem community and supported the SBS to come to the meeting in order to show support for the
current board members.

In conclusion, | don’t see any evidence that Mr Evans violated any part of Article Xs described in the
Bylaws of the WSNA.

Respectfully submitted,

Mark Furlong
West Salem resident since 1980



---------- Forwarded message ---------

From: christy lowry <mypresidents.lowry@gmail.com>
Date: Sun, Nov 18, 2018 at 6:41 PM

Subject: Ethics investigation conclusion

To: Jim Allhiser <jimallhiser]@gmail.com>

My conclusion on the ethics investigation that Mr. Anderson requested on Mr. Evans, is that no
violation has occurred.

-Mr. Evans didn't name anyone specifically and the comment isn't even negative.

-Mr. Anderson says that he supports a 3rd bridge and the comment in question is about "The
group who ran WSNA before, and who still oppose the bridge...". Clearly, Mr. Evans is not
talking about Mr. Anderson.

Mr. Hunt did a very nice job writing up a report and explaining his reasoning. I completely agree

with him.

Christy Lowry
West Salem Resident


mailto:mypresidents.lowry@gmail.com
mailto:jimallhiser1@gmail.com

From: ROBB VANESSA HUNT <randvhunt@comcast.net>

Date: Mon, Nov 12, 2018 at 9:33 PM

Subject: Re: Time for the ethics investigation to conclude.

To: Jim Allhiser <jimallhiserl(@gmail.com>, Christine Lowry
<mypresidents.lowry@gmail.com>, Mark Furlong <mfurlong@senditdirect.com>

Jim (and Christy),

Here is my explanation of my decision. Christy feel free to cut and paste this content into our
groups final report.

Process we used...

1. Each ethics committee member read the materials provided separately with no discussion prior
to reading materials.

(Materials included Mr. Anderson’s written complaint and a copy of the SBS Action Alert from
Mr. Evans)

2. Each ethics committee member came to their own conclusion.

(An ethics violation occurred or may have occurred OR no ethics violation occurred).

3. Each committee member communicated their decision to the WSNA President and Ms. Lowry
put together the written summary of our decision with explanations.

Robb Hunt’s Conclusions

DECISION:
NO ETHICS VIOLATION HAS OCCURRED.

RATIONALE:

1. Not Libel.

Mr. Anderson’s claim of libel is unfounded. Libel is defined by an intentional act of malice (lies)
against another person which has caused the ridicule, hatred, scorn or contempt from others. This
claim does not hold true as Mr. Anderson was not named specifically so his reputation cannot be
harmed as it would not be common knowledge that he was specifically the one person singled
out in this case- the SBS Action Alert refers to “the group”. Additionally, I have never attended a
WSNA meeting nor have any knowledge of members of “the group” or prior leadership. So Mr.
Anderson’s accusation that this “lie” has caused financial or reputational harm is unfounded, as I
have never heard of Mr. Anderson nor of any harmed reputations as a result of this SBS Action
Alert. Also, Mr. Evans did not say anything bad or malicious in the SBS Alert, simply that there
might be a “group” that may try to vote in candidates at an upcoming meeting; there is nothing
malicious or of reputational harm in this statement. Also, Mr. Anderson would have to prove in a
court of law that he can PROVE that Mr. Evans knew that his statement of a group trying to take
back control was a lie. If Mr. Evans indeed thought that a group was going to try to “take back
control” based on rumor or suspicion, then by definition this is not a lie but a falsehood. A
falsehood is thinking one thing to be true, but in actuality it is false. For example, if I say it is
Tuesday today (thinking it is), but it is actually Wednesday, than that is a falsehood, not a lie.
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2. Free Speech

Mr. Evans speech is protected by the First Amendment, which includes political or an elected
person's speech. The Supreme Court has even stated that political “lies” are protected by the First
Amendment. But I have concluded again, that Mr. Evans written speech has no malice or libel in
it in this case.

3. Mr. Anderson stated in his complaint, “It is well known in the community that I was the past
Co-Chair of the WSNA.” I have been a resident of West Salem for nearly 20 years and that was
not well known to me. Again, as a result of this incorrect statement, his reputation was not
harmed libelously. If Mr. Anderson and myself were to meet and decide to do business together,
I would have no idea of his past WSNA affiliation nor his perceived “reputational harm” and
would have conducted business transactions, thus he was not financially harmed by the SBS
Action Alert.

4. Above Reproach

This is a generic term that could be defined many ways and open to interpretation. Simply asking
people to attend the WSNA meeting to vote is not devious in nature. Also, if [ was an opponent
of the SBS, I could have equally read the message and then been inspired to attend to vote my

opposition to the current group, if [ wanted. Nothing below reproach was found in Mr. Evans
SBS Action Alert.

5. Mr. Anderson states that he is "for" the third bridge, so if this is the case, then it should be
obvious that Mr. Evans is not talking about Mr. Anderson since their position would be the same

as "for" the third bridge. Mr. Evans, must have been speaking about someone else opposed to the
third bridge.

Bottom line,...

Nothing slanderous, malicious or devious was found in the SBS Action Alert. Mr. Anderson was
not named specifically and nothing negative was stated about the previous “group” who ran the
WSNA.

Robb Hunt



SALEM-KEIZER AREA TRANSPORTATION STUDY

100 High St. SE, Suite 200 Salem, OR 97301 Phone (503) 588-6177 FAX (503) 588-6094

November XX, 2018

To: Salem City Council

Re: Salem River Crossing and Environmental Impact Statement (EIS)

With this letter, the Salem-Keizer Area Transportation Study (SKATS) Policy Committee
respectfully requests that the Salem City Council undertake the required actions to
respond to the Land Use Board of Appeals (LUBA) remand and support the completion
of the Final Environmental Impact Statement (FEIS) for the Salem River Crossing.

SKATS is the designated Metropolitan Planning Organization (MPO) for the Salem-
Keizer area. An MPO is a federally mandated body for any urban area over 50,000 in
population. MPOs are responsible for regional transportation planning that is
continuing, cooperative, and comprehensive. The SKATS MPO is directed by a Policy
Committee composed of elected representatives from the cities of Keizer, Salem, and
Turner; Marion and Polk Counties; the Salem Area Mass Transit District; the Salem-
Keizer School District; and a manager from the Oregon Department of Transportation’s
(ODOT) Region 2 office.

The SKATS Policy Committee and staff have been extensively involved throughout the
Salem River Crossing Study and Environmental Impact Statement (EIS) process. Over
the last 12 years, the Policy Committee has had numerous updates about the Salem
River Crossing study. SKATS provided about half the funds used for the study. Five
elected officials of the Policy Committee are also members of the Salem River Crossing
study’s Oversight Team.

This project has a long history that spans over a decade. Because SKATS has been
involved since the outset, this letter begins with a history and milestones of the Salem
River Crossing Study and the EIS, and the SKATS Policy Committee’s interest in seeing
it completed.

City of Keizer - City of Salem - City of Turner - Marion County - Polk County - Salem-Keizer School District — Salem Keizer Transit — Oregon Department of
Transportation — Cooperating Agencies: Mid-Willamette Valley Council of Governments — Federal Highway Administration — Federal Transit Administration
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Previous Willamette River Crossing Studies by SKATS.

SKATS has been the leading body for examining issues related to crossing the
Willamette River in the Salem-Keizer area with studies completed by SKATS and its
predecessors in the 1970s, 1980s, 1990s, and 2000s. In 1997-98, SKATS led the
Bridgehead Engineering Study; and several projects from the study’s recommendations
have been constructed. The Willamette River Crossing Capacity Study (1999) and the
General Corridor Evaluation (2002) evaluated 16 potential river crossing corridors from
north of Keizer to south of Salem. Those two reports concluded that among those 16
corridors, the Tryon/Pine corridor best met the goals for reducing traffic congestion with
the least negative impacts and should be studied in greater detail as part of an EIS.

History of the Salem River Crossing Study and EIS

The Salem River Crossing Study began in 2006 with funding agreements between the
Oregon Department of Transportation (ODOT) and both the city of Salem and SKATS.
Because a new bridge would have wide-ranging impacts for the Mid-Willamette Valley
region, an Oversight Team was created that included key local jurisdictions and
districts: City of Salem, City of Keizer, Polk County, Marion County, the Salem-Keizer
Transit District, and ODOT. The Oregon Division of the Federal Highway Administration
(FHWA) participated as a non-voting member. The city of Salem’s representative on
the Oversight Team began with Councilor Dan Clem, who was later succeeded by
Councilor Jim Lewis.

Between 2006 and 2014, the Oversight Team met multiple times each year to guide the
work of ODOT and local staff and the project consultants; define the purpose and need
of the project; examine (and narrow) a wide range of alternatives; review traffic
forecasts and impacts; discuss options for how roads should function; review bridge
types; discuss potential funding options with affected local jurisdictions, stakeholders,
and the community; and oversee many other aspects of the project during development
of the EIS. A project management team (PMT) composed of staff from the city of Salem
(Julie Warncke), ODOT (Dan Fricke), Polk County (Austin McGuigan), and SKATS
(Mike Jaffe) collaborated on the EIS and coordinated the work of the consultant team.
SKATS staff provided the numerous travel model forecasts used in the traffic analysis
and was involved in many other aspects such as public outreach, document reviews,
and numerous public and project meetings.

Before developing the alternatives evaluated in the draft EIS, in 2006 the PMT and
consultant initially analyzed 17 crossing concepts (along 10 potential alignments) for a
new river crossing between the existing bridges and Tryon Avenue (Salem Parkway),
including several concepts for either widening and/or reconfiguring the existing Center
Street and Marion Street Bridges. Over 400 people attended and submitted comments
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during Open Houses in 2007. A Stakeholder Task Force met over 20 times between
2006 and 2008; and in September 2008, the Task Force narrowed the alternatives to
three corridors: the existing bridges corridor, a Hope Street to Tryon Street corridor,

and a Hope Street to Pine/Hickory Street corridor.

The draft Environmental Impact Statement (DEIS) evaluated a total of eight build
alternatives in those three corridors plus a no-build alternative. After extensive analysis,
the DEIS (700+ pages) was published in April 2012. Two well-attended Open House
events in May 2012 and an online questionnaire were used to gather public comments.
After three more meetings of the Stakeholder Task Force — including consideration of
public comments and a joint Oversight Team/Task Force meeting -- in August 2012, the
Task Force voted to advance Alternative 1 (No-Build), 2A, 4A, and 4D as the top four
alternatives.

In August 2012, the Oversight Team selected Alternative 4D as a preliminary
recommendation of the Locally Preferred Alternative (LPA) and requested additional
feedback from individual jurisdictions and the public. Between 2012 and 2013, Salem
City Council had a combination of 12 work sessions, public hearings, or project updates
about the project. In June 2013, Salem City Council rejected Alternative 4D and
endorsed the “Salem Alternative,” which was presented to the Oversight Team in
August 2013.

Based on that input from Salem and direction by the Oversight Team, the project team
designed a new LPA to align with all the major elements of the Salem Alternative,
including reducing the number of lanes on the bridge span from six to four; changing the
approaches on both the east and west ends of the proposed bridge from elevated
ramps (as proposed in Alternative 4D) to surface street connections; changing the
north-south connection in west Salem from an elevated roadway to an at-grade road
(Marine Drive in the Salem Transportation System Plan); and developing additional
bicycle and pedestrian facilities as part of the project. In February 2014, the Oversight
Team unanimously recommended to advance the LPA based on the Salem Alternative
as the preferred alternative for the Final Environmental Impact Statement (FEIS).
Because the Salem Alternative wasn’t specifically included as one of the alternatives in
the 2012 DEIS, additional public outreach (mailers to 5000 addresses in the study area
and an Open House) occurred in May and June of 2014 to get community responses to
the new LPA.

With the choice of the LPA for the FEIS selected by the Oversight Team and the local
governments, the next step was to adopt the LPA into the local land use and
transportation plans including adoption into the Polk County and city of Salem
Transportation System Plans. It would also require exceptions to Statewide Planning
Goals or an Urban Growth Boundary expansion.

3
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On October 12, 2016, there was a Joint Public Hearing of the various decision-making
bodies (city of Salem, city of Keizer, Marion County, Polk County, and their
corresponding Planning Commissions) for the proposed land use actions needed to
accommodate the revised footprint including expanding the Urban Growth Boundary,
City of Salem TSP amendments, and taking an exception to Statewide Planning

Goal 15 (Willamette River Greenway). City of Salem passed Ordinance 14-16 on
December 5, 2016 to approve these actions.

As you know, Salem’s ordinance was appealed to the state Land Use Board of Appeals
(LUBA). In its final order of 8/9/17, LUBA denied the majority of the petitioners’
assignments of error except for three relatively minor issues that could be corrected by
the city: adjustment of population forecasts, the zoning for the land to be added to the
UGB, and making findings addressing the Willamette River Greenway Policies 2 and 6.
To date, the Salem City Council has taken no action to address the LUBA remand.

In early 2018, the Salem City Council formed a Congestion Relief Task Force and
retained a consultant to evaluate potential infrastructure improvements to reduce
congestion on the bridges and connecting streets in downtown Salem and West Salem.
The study examined every feasible idea from previous studies or newly submitted by
the community but concluded that “no single project at a specific location significantly
reduced congestion” on the two bridges. Ideas were then grouped into solution
packages. The final report found that the costlier, long-term infrastructure options in
these solution packages for widening the existing bridges -- which were evaluated but
not recommended by the Task Force -- would have “benefits that may not be long
lived.” Instead, the final report's recommendation of 14 short-term projects and
programs (signage, minor infrastructure and operational projects, and travel demand
management) will have a limited (and unquantified) result for solving congestion on, and
around, the two bridges.

Since 2006, the Salem River Crossing Study and work on the EIS has cost over $8
million (including $3.9 million from SKATS). Thousands of hours of have been put in by
city of Salem, ODOT, and MPO staff and the elected officials on the Oversight Team.
The public has been extensively involved during the entire process.

An ODOT memorandum of October 30, 2018 (attached) outlines the remaining tasks to
complete the FEIS and for FHWA to issue a record of decision (ROD). As noted, the
ROD could be issued for the preferred alternative, but only if the land use and LUBA
remand issues are resolved by the city of Salem. The other option would be that FHWA
issue a ROD for the No-build alternative. FHWA'’s deadline to complete the FEIS and
ROD was extended to September 30, 2019. After that time, ODOT and SKATS may be
required to payback all or a portion of the federal funds expended on the project; both
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ODOT and SKATS are strongly opposed to being in a position requiring us to payback
any federal funds.

Past and Future SKATS Support of Improvements to the Existing Bridges River
Crossing Area

SKATS shares the city’s goal of identifying and funding projects and programs that
reduce congestion on the existing bridge and extend its useful life and resiliency. Over
the last 20 years, SKATS has provided a portion of its discretionary federal funds
(matched with local funds and state funds) for multimodal programs and improvements
to the reduce congestion on the existing bridges and connecting system including these
projects:

¢ Improvements at the Center Street Bridge ramp exits to northbound and
southbound Front Street (projects from the Bridgehead Engineering Study)

e Wallace Road @ Glen Creek Road intersection widening

e Multi-use path in Wallace Marine Park that connects to the Union Street Bicycle
and Pedestrian Bridge

e New traffic signal and bike/pedestrian crossing at the Commercial Street and
Union Street intersection.

e $2.3 million for the Union Street NE (Commercial Street to 12" Street) Family
Friendly Bikeway (construction in 2020)

e Annual funding (about $500,000/year) for the Regional Traffic Signal Control
System operated by city of Salem staff

e Approximately $20 million in bus replacements, bus shelters, transit centers, and
smart technology systems

e Regional Travel Options Program to promote/assist with ridesharing, vanpools,
and other travel demand management ($250,000/year from SKATS plus
additional ODOT and Cherriots’ funds).

e Center Street Bridge Seismic Retrofit Study: $179,460 from SKATS plus match
from Salem/ODOT

e SKATS advocated for the Center Street Seismic Retrofit - $60 million was
provided in Keep Oregon Moving (HB2017)

These projects have helped reduce or will reduce, either directly or indirectly, traffic
congestion on the bridges as well as provide alternative options to using a vehicle for
crossing the river. However, they have not been enough to significantly solve the traffic
congestions problems that exist on the bridges today or the worse congestion forecast
for the future.



Draft

Position of the SKATS Policy Committee

As noted above, we are rapidly approaching the end of our time limit for completing the
FEIS for a new Salem bridge, and the process has been suspended until Salem finishes
addressing the land use remand from LUBA.

It seems to be the right time, perhaps the last time, to ask the city to move the FEIS
process onward in view of current and ongoing realities, such as;

1. Latest traffic volume numbers over the two Salem bridges are the highest ever
and rising. In 2017, 72% of all weekday (Monday-Friday) traffic counts exceeded
100,000 venhicles per day! Population in the region is continuing to grow, and
traffic demand on the bridges will increase.

2. As noted, the 2018 Congestion Relief study conducted by Salem showed no
substantial congestion enhancements would occur from that study’s short-term or
long-term recommendations. After a decade of study, the LPA based on the
Salem Alternative was selected as the best option available for substantially
reducing congestion on the existing bridges and improving mobility for people
and freight across the river.

3. There may not be any long-term answers to seismic threats that our current
bridges can address. By next year we’ll have a better understanding whether a
seismic upgrade is feasible for the Center Street Bridge and approaches. Due to
its design and age, the Marion Street Bridge is not being considered for any
seismic upgrades. As noted in the DEIS, mitigation for seismic hazards using
modern standards would be part of the structural design of the LPA’s new bridge
and structures.

4. We continue to see accidents or events at the bridge (such as the overturned hay
truck on October 19t of this year) in which the traffic flow of goods and services
is halted, not to mention the mobility needs of our residents. These blockages
impact emergency services, traffic, and access since there is no nearby vehicle
bridge to function as emergency response routes. We need an alternative
crossing for the region to better ensure the provision of emergency services; and
in the case of a Cascadia earthquake event, to be better prepared for a potential
catastrophic failure of the existing bridges.

Completion of the Final EIS and a Record of Decision is only a first step in the process.
It gives us permission from FHWA to take the next steps. Construction of a new bridge
and other parts of the LPA will take many years and potentially be done in several
phases, as demonstrated by other major regional projects like the Newberg-Dundee
bypass. There will be future opportunities for the elected officials in the region to decide
on funding and phasing for the actual construction of the LPA’s new bridge and other




Draft

infrastructure. Abandoning the process now sets back our region for many years (or
decades) to come.

Please don't let our region suffer from an inadequate and congested transportation
system for generations. Please keep the process moving before time to complete the
FEIS runs out.

Respectfully yours,

Cathy Clark
Chair, Salem-Keizer Area Transportation Study (SKATS)

CC:m

Attachment

h:/transport/Policy Committee/2018/Nov Spc Mtg/SKATS Draft Itr 11 7 18.docx



BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SARAH DEUMLING, LINDA WALLMARK,
GARY WALLMARK, LINDA BIERLY, KEN BIERLY,
JAMES SCHEPPKE, ROBERT CORTRIGHT,
and DOUG PARROW,

Petitioners,

and

E. M. EASTERLY,
Intervenor-Petitioner,

VS.

CITY OF SALEM,
Respondent.

LUBA No. 2016-126

FINAL OPINION
AND ORDER

Appeal from City of Salem.

John Gear, Salem, filed a petition for review and argued on behalf of
petitioners.

E.M. Easterly, Salem, filed a petition for review and argued on his own
behalf.

William K. Kabeiseman, Portland, filed response briefs and argued on
behalf of respondent. With him on the briefs was Bateman Seidel, P.C.

RYAN, Board Chair; BASSHAM, Board Member; HOLSTUN, Board
Member, participated in the decision.
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You are entitled to judicial review of this Order.
governed by the provisions of ORS 197.850.

Page 2

Judicial review Is
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Opinion by Ryan.

NATURE OF THE DECISION

Petitioners appeal a city decision that (1) amends the city’s urban growth
boundary to add approximately 35 acres, (2) amends the city’s transportation
system plan, and (3) adopts an exception to Statewide Planning Goal 15
(Willamette River Greenway), in connection with a new bridge over the
Willamette River,
FACTS

This appeal challenges the city of Salem’s approval of a third vehicular
bridge over the Willamette River. The Willamette River flows through the city,
which includes lands on both the east and the west sides of the river. The center
of the river is also the boundary between Marion County on the east and Polk
County on the west. The Willamette River Greenway overlay extends 150 feet
on both sides of the river’s ordinary low water line, and construction of the
bridge would encompass approximately 25 acres of the greenway.

Two existing four lane, one-way traffic bridges provide the only
Willamette River vehicular crossings within the Salem-Keizer metropolitan
region, with the next closest bridge crossings approximately 11 miles to the

south and approximately 23 miles to the north.* The existing bridges were both

' A former railroad bridge that was converted to a pedestrian-only bridge is
now also located to the south of the Center Street Bridge. That bridge can
support emergency vehicle access for smaller emergency vehicles.

Page 3
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expanded from two lanes to four lanes approximately 35 years ago, from 1981-
83. The two existing bridges form a couplet and are part of Oregon State
Highway 22, and are owned and managed by the Oregon Department of
Transportation (ODOT).

The Center Street bridge provides east to west and the Marion Street
bridge provides west to east vehicular and pedestrian access across the river.
The Center Street bridge directs four lanes of east bound traffic to the
intersection of Center Street and Commercial Street, and includes two off-
ramps to southbound and northbound Front Street in Salem. The Marion Street
bridge directs two lanes of traffic from the bridge onto Oregon Highway 22 and
two lanes to the Wallace Road and Edgewater Street intersection, both in West
Salem. On the western end of the bridges, Wallace Road runs north of the
bridges, generally parallel to the river while Edgewater Street runs south of the
bridges along the river. Wallace Marine Park is located in West Salem to the
north of the existing bridges and Minto Brown Island Park is located to the
south of the existing bridges.

Combined, the bridges are the single transportation link across the river
for local and regional travel, and for emergency responders. Streets
surrounding the bridges experience congestion during the morning and evening
peak hours and the evening congestion causes the Marion Street bridge to back
up several blocks into Salem’s downtown. Starting in 2006, the city evaluated

multiple alternatives to: (1) reduce congestion in downtown Salem, (2) provide

Page 4



© o N o o1 B~ w NP

I T e e T i o e
O © W ~N o OO b~ W N B O

alternative routes for emergency responders and for regional traffic trips, and
(3) address other needs. After studying multiple alternatives, including
expanding the existing Marion and Center Street bridges, in 2012 the city
issued a Draft Environmental Impact Statement (DEIS) that analyzed nine
alternatives, including one that added lanes to the existing bridges. At the
conclusion of the DEIS process, the city chose for the Final Environmental
Impact Statement (FEIS) a modified version of one of the nine proposed
alternatives that locates a new four lane bridge approximately one mile to the
north of the existing Marion Street bridge, at approximately river mile 83.% The
projected cost of the PA is $425,000,000 in 2020. Record 79.

The city council held a work session on August 1, 2016, and on August
8, 2016, the city adopted Resolution 2016-35 to initiate amendments to the
Salem Area Comprehensive Policies Plan (SACP) and the city’s Transportation
System Plan (TSP) to incorporate the new bridge. The city held a joint public
hearing on October 12, 2016, with the Keizer City Council and Keizer planning
commission, the Polk County Board of Commissioners and the Marion County
Board of Commissioners. At the conclusion of the hearing the record was left
open until October 19, 2016. At its December 5, 2016 meeting, the city enacted
Ordinance No. 14-16, the challenged decision, which (1) amends the Salem-

Keizer regional urban growth boundary (UGB) to add approximately 35 acres

2 The petitions for review refer to this alternative as the “Preferred
Alternative” or the “PA.”

Page 5



© o0 ~N oo o0 B~ O w NP

o e T e e T T e i
© O N o o NN W N kB O

of land located in Polk County and zoned exclusive farm use (EFU) to the
city’s UGB; (2) adopts an exception to Goal 15 to site portions of the bridge
within the greenway; and (3) amends the SACP and the TSP in connection with
the new bridge. This appeal followed.
STANDARD OF REVIEW

Petitioners’ and intervenor-petitioner’s petitions for review do not
identify the standard of review that applies to LUBA'’s review of the challenged
ordinance. LUBA’s standard of review of a decision that amends a local
government’s comprehensive plan is at ORS 197.835(6), which provides that
“[t]he board shall reverse or remand an amendment to a comprehensive plan if
the amendment is not in compliance with the goals.” In addition, ORS
197.835(9)(a)(C) and (D) provide that LUBA shall reverse or remand a land
use decision if LUBA finds that the local government “[m]ade a decision not
supported by substantial evidence in the whole record;” or “[i]mproperly
construed the applicable law.” Finally, a local government is not necessarily
required to adopt findings supporting a legislative decision; nonetheless the
record on appeal must be sufficient to demonstrate that “required
considerations were indeed considered.” Citizens Against Irresponsible

Growth v. Metro, 179 Or App 12, 16 n 6, 38 P3d 956 (2002).
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FIRST AND SECOND ASSIGNMENTS OF ERROR

Petitioners’ first and second assignments of error contain multiple
overlapping subassignments of error, and we address the assignments of error
here together.

A. OAR 660-012-0070

As noted, some of the land that is included in the proposal is located
outside of the city’s UGB, in Polk County, and therefore is rural land. That
rural land is zoned for exclusive farm use (EFU). Only transportation facilities
and improvements that meet the requirements of OAR 660-012-0065 are
allowed on EFU-zoned “rural land” without an exception to Goals 3, 11 and
14. OAR 660-012-0070 provides that transportation facilities that do not meet
the requirements of OAR 660-012-0065 cannot be constructed on rural land
without an exception to the applicable goals.

In a subassignment of error under their first assignment of error,
petitioners argue that OAR 660-012-0070 required the city to take an exception
to unspecified statewide planning goals to construct the transportation facilities
that are proposed on rural EFU-zoned land. Petitioners argue that the city’s
concurrent approval of the amendments to the UGB to add that land to the
UGB does not insulate the decision from the requirement to take an exception
to the goals, because at the time the bridge was proposed the land was rural

land. Respondent responds that the city correctly concluded that OAR 660-012-
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0070 does not apply because the land is no longer rural land, since the city
concurrently amended the UGB to include the land within it.®

Petitioners’ third assignment of error challenges the city’s decision to
amend its UGB to add 35 acres. For the reasons explained below, we deny that
assignment of error. Accordingly, we agree with the city that OAR 660-012-
0070 does not require an exception to the applicable resource and urban goals
where the city concurrently includes the land within its UGB, because the land
Is no longer “rural land” as defined in that rule.

This subassignment of error is denied.

B. OAR 660-012-0035(4)

In another portion of their first assignment of error, and in a portion of
their second assignment of error, petitioners argue that the city’s decision is
inconsistent with the requirements of OAR 660-012-0035(4). OAR 660-012-

0035(4) is part of the Land Conservation and Development Commission

* The city found in relevant part:

“As noted in the criteria cited above, the exceptions process is not
applicable unless an exception to a particular goal requirement is
needed. A goal exception is required where it is not otherwise
possible to comply with the statewide planning goal. The
provisions cited in relation to a goal exception in the TPR (OAR
660-012-0070) apply to certain transportation improvements on
rural lands. The proposed UGB amendment expands the UGB to
include the land where the transportation facilities will be located,
thus converting the land from rural to urban and urbanizable land.
As a result, exceptions to goals 3, 4, 11, and 14 are not required.”
Record 285.
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(LCDC) Transportation Planning administrative rule titled “Evaluation and

Selection of Transportation System Alternatives” and provides:

“In MPO areas, regional and local TSPs shall be designed to
achieve adopted standards for increasing transportation choices
and reducing reliance on the automobile. Adopted standards are
intended as means of measuring progress of metropolitan areas
towards developing and implementing transportation systems and
land use plans that increase transportation choices and reduce
reliance on the automobile. It is anticipated that metropolitan areas
will accomplish reduced reliance by changing land use patterns
and transportation systems so that walking, cycling, and use of
transit are highly convenient and so that, on balance, people need
to and are likely to drive less than they do today.”

OAR 660-012-0030(4) relatedly provides that “calculation of local and
regional transportation needs also shall be based upon accomplishment of the
requirement in OAR 660-012-0035(4) to reduce reliance on the automobile.”

“Transportation needs” are defined as:

“[E]stimates of the movement of people and goods consistent with
acknowledged comprehensive plan[s] and the requirements of this
rule. Needs are typically based on projections of future travel
demand resulting from a continuation of current trends as
modified by policy objectives, including those expressed in Goal
12 and this rule, especially those for avoiding principal reliance on
any one mode of transportation.” OAR 660-012-0005(32).

According to petitioners, the proposed bridge and the TSP amendments that
result from the location of the bridge are not “designed to meet [the city’s]
adopted benchmarks][.]” Petition for Review 11.
The city found that OAR 660-012-0035(4) “do[es] not apply to specific

transportation projects or to targeted amendments to a TSP[.]” Record 291.
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However, the findings also identify adopted standards in the city’s TSP, the
SACP and the Salem Revised Code (SRC) that include measures to reduce
reliance on cars, including zoning to locate more new dwelling units in close
proximity to transit stops, locating more jobs in activity nodes, growth in
ridesharing, and increases in non-motorized and transit improvements. Record
97-99, 166-67. The city found that the proposed bridge will help achieve those
adopted standards and reduce reliance on cars by including new pedestrian and
bicycle facilities on the new bridge with connections to off-bridge pedestrian
facilities around the bridgeheads. The findings additionally identify
improvements for bicycles, pedestrians and vehicles that are planned for the
new bridge, and transportation demand management and transportation system
management assumptions, which the findings conclude demonstrate that the
amendments comply with OAR 660-012-0035(4). Record 291-92.

Although the sentence that petitioners challenge takes the arguably
Incorrect position that OAR 660-012-0035(4) does not apply at all to the
proposed TSP amendments, petitioners do not challenge any of the additional
findings that the city adopted to demonstrate that the project satisfies adopted
standards in the city’s TSP, the SACP and the SRC and that consequently the
decision is consistent with OAR 660-012-0035(4). Petitioners neither challenge
those findings, nor identify any adopted standards in the TSP, the SACP or the
SRC that the TSP amendments fail to satisfy. Petitioners’ argument therefore

provides no basis for reversal or remand of the decision.
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In two subassignments of error under the second assignment of error, we
understand petitioners to argue that the city’s calculation of “transportation
needs” has not considered the requirement to reduce reliance on automobiles,
and that the city’s projections of future travel demand are flawed and therefore
are not substantial evidence to support the city’s determination of its
“transportation needs.” Petition for Review 19-23. Petitioners argue that the
city’s projections overestimate growth in traffic volumes and fail to account for
induced demand from the new bridge and accompanying facility
improvements, or account for the impact of possible tolling on traffic volumes.*

The city responds that the city properly relied on projections in the
adopted and acknowledged regional transportation analysis prepared by state,
regional and local governments. The city also responds that the traffic
projections are accurate and that petitioners’ criticisms of the projections are
based on earlier versions of the traffic model used, and not the actual models.
Finally, the city responds that to the extent petitioners argue that the city’s
decision is not supported by substantial evidence in the whole record,
petitioners do not point to any evidence that contradicts or undercuts the city’s

traffic models. We agree with the city on all points.

* In this context, we understand “induced demand” to refer to additional
traffic that would not be present but for the new bridge.
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12
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14
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17
18

C. OAR 660-032-0040

UGB expansions must be based on a 20-year population forecast that
complies with OAR 660, Division 32. OAR 660-024-0040(1).> OAR 660-032-
0040 took effect on March 25, 2015. The rule requires that when the population
forecasts provided by the Portland State University (PSU) Population Research
Center (PRC) are available, those forecasts must be used. For the interim
period before the PRC forecast is available, the rule provides in relevant part:

“Interim Forecasts

“(1) If a local government outside the Metro boundary initiates a
periodic review or other legislative review of its
comprehensive plan that concerns an urban growth
boundary or a matter authorized by section (2) of this rule
before the date the PRC issues a final population forecast
for the local government in the first forecasting cycle
described in OAR 577-050-0040(7), the local government
may continue its review using the population forecast that
was acknowledged before the review was initiated, provided
the forecast was:

5 OAR 660-024-0040(1) provides:

“The UGB must be based on the appropriate 20-year population
forecast for the urban area as determined under Rules in OAR 660,
div 32, and must provide for needed housing, employment and
other urban uses such as public facilities, streets and roads,
schools, parks and open space over the 20-year planning period
consistent with the land need requirements of Goal 14 and this
rule. The 20-year need determinations are estimates which,
although based on the best available information and
methodologies, should not be held to an unreasonably high level
of precision.”
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19
20
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24
25
26
27
28

(@) Adopted by the local government not more than 10
years before the date of initiation, as a part of the
comprehensive plan, consistent with the requirements
of ORS 195.034 and 195.036 as those sections were
in effect immediately before July 1, 2013, and

(b)  Acknowledged as provided in ORS 197.251 or
197.625 prior to the effective date of this rule.

Xk k% % %

“(4) If the forecast is consistent with sections (1)(a) and (1)(b) of
this rule but does not provide a forecast for the entire
applicable planning period for a purpose described in
section (2), the local government may apply an extended
forecast for such purpose. The extended forecast shall be
developed by applying the long term growth trend that was
assumed in the acknowledged forecast, for the particular
planning area, to the current population of the planning
area.”

According to evidence in the record the PRC is scheduled to issue a final
population forecast for the city in June, 2017. Record 3537.

Approximately seven months before the UGB amendment was initiated,
in February 2016 the city adopted amendments to the city’s TSP that project a
city population of 316,479 people in 2035. Petitioners argue that the city may
not rely on the February 2016 population forecast because that forecast was not
acknowledged prior to March 25, 2015 as required by OAR 660-032-
0040(1)(b). Rather, petitioners argue, the city must rely on a Marion County
forecast that was adopted by the city in 2009 and acknowledged in 2009. That
forecast projects the city’s population to 2030. Petitioners argue that pursuant

to OAR 660-032-0040(4) that forecast must be extended by applying the long
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term growth trend that was assumed in the acknowledged forecast to the
current population of the planning area. Petitioners argue that using that
method results in a 2035 projected population of 300,447 people.

Under OAR 660-032-0040(1)(b), for purposes of projecting land need,
the city may use the February 2016 population forecast if that forecast was, as
relevant here, “acknowledged prior to the effective date of [the] rule,” which
was March 25, 2015. The February 2016 population forecast that the city used
fails that test. Accordingly, remand is necessary for the city to apply the PRC
population forecast for the city, if it is available when the city considers the
decision on remand; otherwise the city may rely on the Marion County 2009
adopted and acknowledged forecast as extended following the process set out
in OAR 660-032-0040(4).

The first assignment of error is denied. The second assignment of error is
sustained, in part.

THIRD ASSIGNMENT OF ERROR

The land added to the city’s UGB includes approximately 18 acres that
will be needed to extend Marine Drive north and south of the new bridge, and
approximately 16 acres that will be needed for the bridge itself. Record 19. In
their third assignment of error, petitioners take the position that the city has not
adequately explained or demonstrated with substantial evidence in the record
that adding additional lanes to the existing Center Street and Marion Street

bridges, located in the existing UGB, would not meet the city’s needs. As part
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of that position, petitioners challenge the six factors that the city identified to
evaluate alternatives to expanding the UGB.®

In support of their position, petitioners cite one sentence of OAR 660-
024-0050(4), which provides that “[p]rior to expanding the UGB, a local
government must demonstrate that the estimated needs cannot reasonably be
accommodated on land already inside the UGB.” Petitioners then cite LUBA’s
decision in Vincep v. Yahmill County, 53 Or LUBA 514, 539, rev’d and rem’d
215 Or App 414, 171 P3d 368 (2007), a case involving a reasons exception to
Goals 3, 4, and 14. Petitioners argue that the holding in Vincep requires the city
to justify that the factors that it relied on to determine whether the “estimated
needs cannot reasonably be accommodated on land already inside the UGB” as
required by OAR 660-024-0050(4) are “essential characteristics” to meeting
the transportation needs. Petition for Review 25. Finally, petitioners cite OAR

660-012-0070(4), which applies when a local government approves an

® Those factors are:

1. Reducing congestion in downtown Salem;
Distributing traffic within the transportation system;
Providing alternative routes for emergency responders;
Providing an alternate route for regional trips;

Enhancing multi-modal connectivity; and

o 0 &~ W N

Supporting planned land uses in downtown Salem and the
Wallace Road/Edgewater area. Record 103-04.
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exception to applicable resource goals to site a transportation facility on rural
land. Petition for Review 41.

The city takes the position that the single sentence petitioners rely on in
OAR 660-024-0050(4) is quoted out of context, and that when the entire
provision is considered, and considered in context with the entire rule, it is
clear that OAR 660-024-0050(4) does not apply where the city is not
evaluating the adequacy of its residential and employment land inventory and
determining how to address any identified deficiency.” However, that is not the
position that the city takes in its adopted findings. The city’s adopted findings
apply OAR 660-024-0050(4) and conclude that it is satisfied.® Record 100-02.

" OAR 660-024-0050(4) provides:

“If the inventory demonstrates that the development capacity of
land inside the UGB is inadequate to accommodate the estimated
20-year needs determined under OAR 660-024-0040, the local
government must amend the plan to satisfy the need deficiency,
either by increasing the development capacity of land already
inside the city or by expanding the UGB, or both, and in
accordance with ORS 197.296 where applicable. Prior to
expanding the UGB, a local government must demonstrate that the
estimated needs cannot reasonably be accommodated on land
already inside the UGB. If the local government determines there
Is a need to expand the UGB, changes to the UGB must be
determined Dby evaluating alternative boundary locations
consistent with Goal 14 and applicable rules at OAR 660-024-
0060 or 660-024-0065 and 660-024-0067.” (Emphasis added.)

® OAR 660-024-0065(3) applies where the “primary purpose for expansion
of the UGB is to accommodate a * * * public facility that requires specific site
characteristics[,]” and appears to provide the most relevant standards for
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We assume for purposes of this opinion that the city correctly concluded that
OAR 660-024-0050(4) applies to the challenged UGB amendment.

The city also responds that Vincep is simply inapposite where no reasons
exception is involved. We agree with the city on that point. Vincep involved a
reasons exception to Goals 3, 4 and 14 to develop a hotel on land zoned EFU,
and its holding interprets the rules for reasons exceptions that were applicable
in that case, which simply do not apply here. 53 Or LUBA 518-23. In addition,
for the same reason petitioners’ citation to OAR 660-012-0070(4) is
unavailing, where no exception to a resource goal is sought. As explained
above, OAR 660-012-0070 does not apply here, where the land is concurrently
included within the UGB.

Petitioners’ third assignment of error is devoted to arguing that the city
has not explained why the six factors that the city identified are “essential
characteristics” as described in Vincep and that those six factors are
inconsistent with OAR 660-012-0070(4). As we have already explained, the
cited principle from Vincep and the OAR 660-012-0070 requirements for
exceptions for transportation improvements on rural land simply do not apply
here. Having failed to identify a standard that the city’s decision fails to meet,
petitioners’ arguments provide no basis for reversal or remand of the decision.

The third assignment of error is denied.

evaluating alternative sites. The city adopted findings that OAR 660-024-
0065(3) and (4) are met. Record 130-32. No party discusses OAR 660-024-
0065(3) and (4), and we do not address them here.
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FOURTH ASSIGNMENT OF ERROR
In their fourth assignment of error, petitioners argue that the city’s TSP

amendments fail to comply with Oregon Highway Plan (OHP) Policies 1G and

1F.°

OHP Policy 1G includes several “actions” to implement the policy, including

A.  OHP Policy 1G (Major Improvements)
OHP Policy 1G provides in relevant part that

“It is the policy of the State of Oregon to maintain highway
performance and improve safety by improving system efficiency
and management before adding capacity. ODOT will work in
partnership with regional and local governments to address
highway performance and safety needs.”

as relevant here:

“Action 1G.1

“Use the following priorities for developing corridor plans,
transportation system plans, the Statewide Transportation
Improvement Program, and project plans to respond to highway
needs. Implement higher priority measures first unless a lower
priority measure is clearly more cost-effective or unless it clearly
better supports safety, growth management, or other livability and
economic viability considerations. Plans must document the
findings which support using lower priority measures before
higher priority measures.

® The Oregon Highway Plan was originally adopted in 1999 and “defines
policies and investment strategies for Oregon’s state highway system for the

next 20 years.” Oregon Highway Plan Preface i.
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“1.

“2.

“3.

“4,

In sum, the OHP directs that the state and local governments should implement
higher priority measures first unless a lower priority measure is (1) more cost

effective or (2) it “clearly better supports safety, growth management, or other

Protect the existing system. The highest priority is to
preserve the functionality of the existing highway system by
means such as access management, local comprehensive
plans, transportation demand management, improved traffic
operations, and alternative modes of transportation.

Improve efficiency and capacity of existing highway
facilities. The second priority is to make minor
improvements to existing highway facilities such as
widening highway shoulders or adding auxiliary lanes,
providing better access for alternative modes (e.g., bike
lanes, sidewalks, bus shelters), extending or connecting
local streets, and making other off-system improvements.

Add capacity to the existing system. The third priority is to
make major roadway improvements to existing highway
facilities such as adding general purpose lanes and making
alignment corrections to accommaodate legal size vehicles.

Add new facilities to the system. The lowest priority is to
add new transportation facilities such as a new highway or
bypass.” (Emphasis added.)

livability and economic viability considerations.”

In their fourth assignment of error, petitioners argue that the city’s
decision to add new facilities to the transportation system — the lowest priority
measure — is inconsistent with the direction in Policy 1G, Action 1G1. ODOT
commented to the city that the bridge meets the requirements of OHP Policy
1G, Action 1G.1 and that the city had taken steps to resolve the identified

issues using higher priority measures. Record 2222-5. The city adopted
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findings that explain the steps and measures it has taken to improve the
existing bridges over the past 20 years and to implement some actions
recommended in a 2010 study of alternate modes of transportation. Record 45-
49. We understand those findings to conclude that the lower priority measure
“clearly better supports safety, growth management, or other livability and
economic viability considerations.”

According to petitioners, the city must first implement or attempt to
implement all of the remaining projects and strategies identified in a 2010
alternate modes study before it can implement a lower priority measure such as
adding a new transportation facility. The city disagrees that it must show that it
has tried every identified project before it can implement a lower priority
measure, and argues that the evidence in the record supports the city’s
conclusion that a lower priority measure is warranted. The city argues that in
adding new facilities to the transportation system, it is also “protect[ing] the
existing system,” the highest priority measure, because the existing system is
over capacity and most of the measures identified in the 2010 alternate modes
study will not address that problem.

We agree with the city that OHP Policy 1G, Action 1G.1 is not as
absolute as petitioners argue. The city can rely on a less cost-effective and
lower priority measure that “clearly better supports safety, growth management,
or other livability and economic viability considerations.” ODOT also

concluded that the city could rely on the lower priority measure, based on the
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multiple other higher priority actions it has tried. The findings also analyze
several other steps the city has taken to address its transportation needs, in
order to demonstrate that the lower priority measure “clearly better supports
safety, growth management, or other livability and economic viability
considerations.”

Petitioners also argue that the city’s decision fails to demonstrate
compliance with OHP Policy 1G, Action 1G.2, which provides in relevant part:

“Support any major improvements to state highway facilities in
local comprehensive plans and transportation system plans only if
the improvements meet all of the following conditions:

%k % % % %

“The improvement would be a cost-effective means to
achieve the objective(s); [and]

Xk % % % %

“Funding for the project can reasonably be expected at the
time the project is ready for development and
construction[.]”

Petitioners argue that the bridge is not “a cost-effective means to achieve the
objective” because the evidence in the record shows that the cost of the bridge
Is close to the total amount that the region expects to receive from all sources
over the next 20 years, and that there is no evidence in the record that funding
for the bridge can be expected in the next 20 years.

The city responds, and we agree, that OHP Policy 1G does not require
anything of the city, but is directed at ODOT’s support or lack of support for
Improvements to state highways that are identified in local comprehensive
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plans or transportation systems plans. Stated differently, the city responds that
“[a]ction 1G.2 is not a mandatory criterion that local governments must meet
before including a project in their TSP, but an evaluation factor ODOT will use
in their evaluation of a project for inclusion in the OHP.” Answering Brief 43.
We agree.

B. OHP Policy 1F (Highway Mobility Policy)

OAR 660-012-0060(1) requires that certain mitigation measures be put
in place if a comprehensive plan amendment “would significantly affect an

110

existing or planned transportation facility. The OHP adopts performance

© OAR 660-012-0060(1) provides, in relevant part:

“If an amendment to a functional plan, an acknowledged
comprehensive plan, or a land use regulation (including a zoning
map) would significantly affect an existing or planned
transportation facility, then the local government must put in place
measures as provided in section (2) of this rule * * *, A plan or
land use regulation amendment significantly affects a
transportation facility if it would:

“(a) Change the functional classification of an existing or
planned transportation facility (exclusive of correction of
map errors in an adopted plan);

“(b) Change standards implementing a functional classification
system;” or

“(c) Result in any of the effects listed in paragraphs (A) through
(C) of this subsection based on projected conditions
measured at the end of the planning period identified in the
adopted TSP. As part of evaluating projected conditions, the
amount of traffic projected to be generated within the area
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standards, known as mobility targets, for state highways. OHP Policy 1F
provides that mobility targets are used to evaluate whether a plan amendment
has a “significant effect” on a state transportation facility within the meaning of
OAR 660-012-0060(1). OHP Policy 1F allows a local or regional government
to adopt alternative mobility standards for state highways “where it is
infeasible or impractical to meet the mobility targets in Table 6 or Table 7, or
those otherwise approved by the Oregon Transportation Commission [OTC][.]”

OHP Policy 1F, Action 1F.3. The decision acknowledges that the TSP

of the amendment may be reduced if the amendment
includes an enforceable, ongoing requirement that would
demonstrably limit traffic generation, including, but not
limited to, transportation demand management. This
reduction may diminish or completely eliminate the
significant effect of the amendment.

“(A) Types or levels of travel or access that are
inconsistent with the functional classification of an
existing or planned transportation facility;

“(B) Degrade the performance of an existing or planned
transportation facility such that it would not meet the
performance standards identified in the TSP or
comprehensive plan; or

“(C) Degrade the performance of an existing or planned
transportation facility that is otherwise projected to
not meet the performance standards identified in the
TSP or comprehensive plan.”
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amendments will further degrade the performance of some state highway
intersections, and explains that the city and ODOT are in a collaborative
process of developing alternative mobility targets for approval by the Oregon
Transportation Commission after the TSP amendments are adopted. Record
181-82, 310-11.

As we understand petitioners’ argument, it is that the OTC must first
adopt the alternative mobility targets into the OHP before the city may rely on
those alternative targets to satisfy the TPR requirement that any significant
effects to the state highways are mitigated. However, OHP Policy 1F, Action
1F.3 contemplates future adoption of alternative mobility standards, and
specifies that the mobility targets in the OHP will continue to apply until the
alternative targets are adopted by the OTC.:

“If alternative targets are needed but cannot be established through
the system planning process prior to adoption of a new or updated
transportation system plan, they should be identified as necessary
and committed to as a future refinement plan work item with an
associated timeframe for completion and adoption. In this case, the
mobility targets in Table 6 or Table 7, or those otherwise approved
by the Commission, shall continue to apply until the alternative
mobility targets are formally adopted by the Oregon
Transportation Commission.”

Although the interface between OHP Policy 1F, Action 1F.3 and the TPR could
be clearer, OAR 660-012-0060(2)(c) allows the city to mitigate significant
effects by, as relevant here, “[a]Jmending the TSP to modify the * * *
performance standards of the transportation facility.” The TSP amendments

include the following:
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“Some of the intersections on the State roadway system will also
not meet the State mobility targets, for which the State proposes to
adopt Alternative Mobility Targets into the Oregon Highway
Plan.” Record 190.

We think including that language in the TSP is sufficient to satisfy any
requirement in the TPR to adopt measures to mitigate the effect of the bridge
on the state highway system.

The fourth assignment of error is denied.
FIFTH ASSIGNMENT OF ERROR

As already noted, OAR 660-012-0060 requires that local governments
determine whether an amendment to a comprehensive plan would
“significantly affect an existing or planned transportation facility” in one of
three ways and, if so, adopt one or more measures to offset the significant
effect. An existing off-ramp from Highway 22 westbound exits to the
Rosemont Avenue NW/Edgewater Street intersection. The TSP amendments
authorize a new ramp connection from the future extension of Marine Drive
NW to westbound Highway 22. That ramp connection will be a close enough
distance to the existing Rosemont Avenue NW off-ramp that it will likely
require closure of the existing off ramp in order to construct the project. The
amendments to the TSP acknowledge that and take the position that the “City
will not support closure of the exit at Rosemont Avenue NW until a facility
plan has been adopted that addresses access to the southwest portion of west

Salem.” Record 348.
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In their fifth assignment of error, petitioners argue that traffic from the
future closure of the off ramp to the intersection of Rosemont Avenue NW and
Edgewater Street will shift to streets that are designated as local streets in the
TSP and cause them to effectively function as collector streets.™* Petition for
Review 56. According to petitioners, that shift is a “significant effect” on those
streets within the meaning of OAR 660-012-0060(2) because it effectively
changes the functional classification of those streets from local streets to
collector streets. Petitioners argue that the TSP amendments fail to address
OAR 660-012-0060(1) and (2) or mitigate that significant effect in the vicinity
of Rosemont Avenue NW.

The city responds that the TSP amendments do not close the Rosemont
Avenue NW off-ramp, and that in fact the city has no authority over the
Rosemont Avenue NW off-ramp because Highway 22 is controlled by
ODOT.* Accordingly, the city argues, without closure of the off-ramp in this
decision, there can be no significant effect and petitioners’ assignment of error
provides no basis for reversal or remand of the decision.

We agree with the city that this decision specifically does not close the

Rosemont Avenue NW off-ramp. That potential future decision will require

' Ppetitioners identify Rosewood Drive and College Drive as streets
currently designated as local streets in the TSP. Petition for Review 56.

2 The city points out that future closure of the Rosemont Avenue NW off-
ramp by ODOT will require coordination with the city and other affected local
governments.
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1 coordination between ODOT and the city, and presumably will require a new
2 amendment to the TSP, at which point the city and ODOT must demonstrate
3 that closure of the off-ramp satisfies OAR 660-012-0060.
4 The fifth assignment of error is denied.
5 SIXTH ASSIGNMENT OF ERROR
6 Petitioners’ sixth assignment of error argues that (1) the plan and zoning
7 designations that apply to the land added to the UGB do not comply with OAR
8 660-024-0050(6) and (7); and (2) the plan and zoning designations that apply
9 to the land subject to the Goal 15 exception do not comply with OAR 660-004-

10 0018(4)(a).

11 A.  OAR 660-024-0050

12 OAR 660-024-0050(6) and (7) provide:

13 “(6) When land is added to the UGB, the local government must

14 assign appropriate urban plan designations to the added

15 land, consistent with the need determination and the

16 requirements of section (7) of this rule, if applicable. The

17 local government must also apply appropriate zoning to the

18 added land consistent with the plan designation or may

19 maintain the land as urbanizable land until the land is

20 rezoned for the planned urban uses, either by retaining the

21 zoning that was assigned prior to inclusion in the boundary

22 or by applying other interim zoning that maintains the land's

23 potential for planned urban development. The requirements

24 of ORS 197.296 regarding planning and zoning also apply

25 when local governments specified in that statute add land to

26 the UGB.

27 “(7) Lands included within a UGB pursuant to OAR 660-024-

28 0065(3) to provide for a particular industrial use, or a

29 particular public facility, must be planned and zoned for the
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intended use and must remain planned and zoned for that
use unless the city removes the land from the UGB.”
(Emphases added).

The city’s decision applies a comprehensive plan designation of Parks, Open
Space, and Outdoor Recreation (POS) to the land that is added to the UGB, and
retains the existing EFU zoning of that land until the land is annexed into the
city. At that time, the findings explain, the Public Amusement (PA) zoning
designation, which is the only zoning designation that implements the POS
plan designation, will be applied to the land added to the UGB. Record 296.
Petitioners argue that applying the POS designation, which is implemented in
the zoning code by a single zoning designation, the PA zone, is inconsistent
with OAR 660-024-0050(7).

The city takes the position in its findings that the city’s zoning districts
do not include a zoning district that is specifically limited to transportation
facilities or to public uses, but that “linear transportation facilities” are allowed
as outright permitted uses in all zones, and the PA zone that implements the

POS plan designation allows a “very limited set of uses.”** Record 296. The

3 The PA zone allows a number of uses as permitted uses, including a
caretaker dwelling unit, food carts, “commercial entertainment, indoor,” “major
event entertainment,” “recreational and cultural community services”
“emergency services,” “military installations,” “transit stop shelters,” and
marinas, as well as a few uses that are “special uses” requiring additional
development standards. SRC 540.005 Table 540-1.
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city also responds that the amendments to the SACP to add the land to the UGB
“work to prevent the use of the newly added area for any other uses.” Response
Brief 52. By that we understand the city to respond that the findings that are
part of the SACP will limit the future use of the newly added lands for
transportation facility purposes.

We agree with petitioners that the city’s retention of the county EFU
zoning is inconsistent with OAR 660-024-0050(7). First, OAR 660-024-
0050(6) is most clearly understood to apply when land is added to a UGB for
reasons other than the reasons specified in OAR 660-024-0050(7), which
applies specifically when land is added for a particular public facility, such as
the case here. Second, OAR 660-024-0050(7) requires that lands added to the
UGB for a particular transportation facility must be planned and zoned for that
transportation facility and “remain” planned and zoned for that use unless they
are removed from the UGB. That language does not contemplate that
permanent zoning will occur at a future time after the land is added to the
UGB, and requires a concurrent plan and zone designation “for [that] intended
use.” Accordingly, the city may not rely on (6) to retain the existing EFU
zoning.

However, we disagree with petitioners that applying a plan district that
allows uses that are not limited to the transportation facilities, and that is
iImplemented by a single zoning district that allows other uses than the

transportation facilities, is inconsistent with the rule. OAR 660-024-0050(7)
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requires a plan and zone designation that allows the intended uses, but does not
require the plan and zone designation to be exclusively limited to that intended
use. Petitioners agree that the PA zone allows transportation facilities, which
are the intended use of the land added to the UGB.

B. OAR 660-004-0018(4)

OAR 660-004-0018(4)(a) provides in relevant part that when a local
government adopts a reasons exception to a goal “plan and zone designations
must limit the uses, density, public facilities and services, and activities to only
those that are justified in the exception.” Petitioners argue that the city’s
decision fails to comply with OAR 660-004-0018(4).

The land that is subject to the Goal 15 exception is entirely within the
city’s UGB as it existed prior to the ordinance adoption. Stated differently,
none of the 35 acres added to the UGB is located within the greenway
boundary. Record 20-21. As we understand it, all of the land subject to the
Goal 15 exception is also subject to the Willamette Greenway Overlay zoning
district provisions at SRC Chapter 600. According to the city, the “[e]xisting
plan and zoning designations” will be maintained for the land subject to the
Goal 15 exception. Record 730. However, the city does not explain why the

“existing plan and zoning designations” “limit the uses * * * public facilities
and services, and activities” to only those that are justified in the exception.
Remand is required for the city to more clearly explain, if it can, why the

existing plan and zoning designations for the land subject to the Goal 15
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exception satisfy the requirement in OAR 660-004-0018(4)(a) that the plan and
zone designations “limit the uses * * * * public facilities and services and
activities” to those justified in the exception, or apply plan and zone
designations that limit the uses to the transportation facilities that are justified
in the exception.

The sixth assignment of error is sustained, in part.
INTERVENOR-PETITIONER’S FIRST AND SECOND ASSIGNMENTS
OF ERROR

ORS 197.835(9)(a)(B) provides that LUBA shall reverse or remand a
land use decision if the local government “[f]ailed to follow the procedures
applicable to the matter before it in a manner that prejudiced the substantial
rights of the petitioner.” In his first and second assignments of error, we
understand intervenor-petitioner (Easterly) to argue that the city erred in failing
to follow procedures applicable to the appealed decision.

A. Statewide Planning Goal 1, the City’s Citizen Involvement
Program (CIP), and Statewide Planning Goal 2

In a portion of his first assignment of error, Easterly argues that the city
failed to comply with (1) a provision of Statewide Planning Goal 1 (Citizen
Involvement) that provides that “[c]itizens shall have the opportunity to be
involved in the phases of the planning process * * * including preparation of
Plans and Implementation Measures[;]” (2) the city’s adopted and
acknowledged Citizen Involvement Program (CIP) that implements Goal 1; and

(3) a provision of Statewide Planning Goal 2 (Land Use Planning) that requires

Page 31



© o0 N o o A~ w N PP

NI R N R e e S T i T i o e =
N B, O © 00 N o 0~ W N kB O

the city to provide “opportunities * * * for review and comment by citizens
*** during preparation, review and revision of plans and implementation
ordinances.”

According to Easterly, the city failed to comply with Goal 1, the city’s
CIP, and Goal 2 in failing to notify and solicit feedback from neighborhood
associations, and in particular the West Salem Neighborhood Association
(WSNA), in the preparation of and prior to commencing proceedings on the
proposed SACP amendments to implement the bridge proposal. Easterly
Petition for Review 8-12. Easterly also argues that the city provided the
supporting materials and technical reports for the bridge proposal to the public
only six days prior to the public hearing, and that six days was insufficient time
for meaningful public input on the proposal, in violation of the city’s CIP.
Finally, in another subassignment of error under the first assignment of error,
Easterly argues that the city violated Goal 1 and the CIP by failing to respond
to three questions Easterly submitted in writing at the October 12, 2016
hearing. Easterly Petition for Review 17-18. In support of his arguments,
Easterly cites provisions of Goal 1, provisions of a prior version of the SACP,
and materials from LCDC’s consideration of the city’s initial comprehensive
plan in 1975 that reference an obligation of the city to solicit feedback from
neighborhood associations for issues affecting a neighborhood.

The city responds first by pointing out that Easterly relies on a

superseded provision of the city’s CIP and argues that those superseded
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provisions do not provide a basis for reversal or remand of the decision. The
city also responds that the Goal 1 requirement for citizen participation in the
phases of the planning program is implemented through the city’s CIP, which
in turn is implemented by provisions of the SRC.** SACP 1V, Section B, Policy
1 and Section J, Policy 22 require in relevant part that “neighborhood groups *
* * shall be included in the planning process,” but does not impose any specific
qualitative or quantitative requirements for that participation. Accordingly, the
city argues, compliance with the provisions of the SRC at SRC 300.1110 is
sufficient to satisfy the SACP policies that implement Goal 1.

The city also disputes that the WSNA or any of its members were not
provided with the opportunity to participate in the plan preparation and
implementation, and provides a citation to the record demonstrating that
WSNA was provided mailed notice of the commencement of proceedings on
the bridge proposal and of the October 12, 2016 hearing. Supplemental Record
9666.

" SACP IV, Section B, Policy 1 provides:

“Opportunities for broad-based citizen involvement in the
development, revision, monitoring and implementation of the
Salem Area Comprehensive Plan shall be provided by the City of
Salem and Marion and Polk Counties. Where neighborhood
groups have been officially recognized by the governing body,
they shall be included in the planning process. To help assure
citizen participation and information, public hearings shall be held
prior to adoption of all land use ordinances.”
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Finally, the city responds that a city council resolution adopted on
August 8, 2016, initiated the legislative proceeding on the SACP amendments,
and that the city began accepting public testimony on the proposal at that
meeting. The city also explains that the city had engaged in a years’ long
planning process in connection with the broader federal Draft Environmental
Impact Statement (DEIS) process. According to the city, that DEIS planning
process provided work sessions and public input on publicly available
documents. The city also responds that although the city provided the technical
documents prepared in connection with the bridge proposal on its website only
six days prior to the public hearing, the city left the record open for an
additional week after the hearing, even though no law required the city to do
SO.

We agree with the city that Easterly’s arguments under these
subassignments of error do not provide a basis for reversal or remand of the
decision. Where the challenged decision does not involve an amendment to the
CIP, the only way a petitioner can demonstrate a violation of Goal 1 is by
demonstrating that the local government failed to comply with the CIP. Wade v.
Lane County, 20 Or LUBA 369, 376 (1990). Goal 1 is satisfied when the local
government adheres to the provisions in its acknowledged CIP. Easterly’s
citation to and reliance on a superseded provision of a prior version of the
city’s CIP, and to documents that are part of the LCDC acknowledgement file

from 1975, do not establish that the city violated the applicable provisions of
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the city’s acknowledged CIP, at SACP IV, Section B, Policy 1 and Section J,
Policy 22. Similarly, Easterly does not allege that the city violated those
policies in failing to respond to three of his questions, but rather relies on
superseded provisions of a prior version of the SACP and the CIP and
documents that are part of the LCDC acknowledgement file.

We also do not think that the city’s process in adopting the SACP
amendments to approve the bridge violated the provision of Goal 2 cited by
Easterly. The city provided opportunities for review and comment on the
proposed plan amendments by the public, and provided notice to neighborhood
associations of the plan amendment proceedings. Record 7917, 7934;
Supplemental Record 9666, 9671. While the single-hearing process employed
here provided a very compressed period of time for public input regarding a
fairly complex proposal, the challenged decision is a legislative decision, and
nothing cited to us in Goal 2 or elsewhere requires that the city provide a
longer time frame or additional opportunities public input regarding a
legislative decision. Finally, we agree with the city that the record demonstrates
that the WSNA was provided with notice of the proposed SACP amendments
and the opportunity to participate in the proceedings.

B. ORS 227.186 Notice

ORS 227.186 requires the city to provide notice of a comprehensive plan
amendment, a zone change, or a change in a land use regulation (“land use

change”) that may affect the permissible uses of property to be mailed to the
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owner of each lot or parcel that the ordinance proposes to rezone or that would
be affected by a change in the permissible uses of the property. The city
provided notice of the October 12, 2016 hearing to property owners within the
UGB expansion area and whose properties were subject to the comprehensive
plan map amendment that changed the plan designation of the property to POS.
The notice is located at Record 7936-44 and Supplemental Record 9686.

In a portion of his first assignment of error, Easterly argues that the city’s
notice failed to comply with ORS 227.186(5)(a) and (b) because the notice
failed to advise property owners that the comprehensive plan amendment and
inclusion of the property within the UGB would require a “land use change”
that Easterly describes as the city’s eventual rezoning of the property from EFU
to PA, which, as explained above, is the only zoning designation that
implements the POS plan designation effectuated by the comprehensive plan
and UGB amendment. In his second assignment of error, Easterly argues that
the city failed to provide notice required by ORS 227.186(5)(a) to owners of
property located adjacent to Edgewater Street that Easterly claims will be
affected by the TSP amendments. Easterly also alleges that the notice provided
to some property owners did not “mention[] the potential future financial
Impact accruing to these property owners” and did not include a map as
required by SRC 300.1110(e)(1)(C)(ii). Easterly Petition for Review 18-19.

The city responds that Easterly has not alleged that any failure of the

city’s notice prejudiced his substantial rights, and accordingly, his arguments
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provide no basis for reversal or remand of the decision. We agree. For a
“procedural error” to be reversible by LUBA, it must “[prejudice] the
substantial rights of the petitioner.” ORS 197.835(9)(a)(B). Failure to provide
statutorily required notice of a hearing constitutes a procedural error and would
only provide a basis for reversal or remand if such a failure to provide notice of
such hearing prejudices the petitioner’s substantial rights. Versteeg v. City of
Cave Junction, 17 Or LUBA 25, 28-29 (1988); see also Warren v. Lane
County, 297 Or 290, 299 n 12, 686 P2d 316 (1984) (describing failure to
provide statutory notice of hearing as a “failure of process” and a “procedural
error” that would provide a basis for reversal or remand if such failure
“prejudiced substantial rights of the petitioner”). Accordingly, because Easterly
has not established that his substantial rights were prejudiced by any errors in
the city’s notice, his arguments provide no basis for reversal or remand of the
decision.

Easterly’s first and second assignments of error are denied.
INTERVENOR-PETITIONER’S THIRD, FOURTH AND FIFTH
ASSIGNMENTS OF ERROR (GOAL 15)

Goal 15 is “to protect, conserve, enhance and maintain the natural,
scenic, historical, agricultural, economic and recreational qualities of lands
along the Willamette River as the Willamette River Greenway.” These

assignments of error challenge the city’s decision to approve a reasons
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exception to Goal 15 for the bridge structures and ramps on piers and/or fill to
be located within the greenway boundary.

A.  Third Assignment of Error

Boiled down to its essence, Easterly’s third assignment of error argues
that a GIS map in the record suggests that a portion of the greenway included
in the Goal 15 exception is located outside of the city limits, in Polk County,
and therefore, Polk County is required to join in or approve its own exception.

The city responds that the evidence in the record demonstrates that the
greenway is located entirely within the city limits. The city responds that as a
matter of law, the official greenway overlay zone boundary is the boundary
mapped by ODOT, pursuant to SRC 600.010. According to the city, the ODOT
map confirms that the greenway overlay zone is entirely within the city limits,
notwithstanding that a city GIS webmap in the record may show a different
boundary. We agree with the city.

Easterly’s third assignment of error is denied.

B.  Fourth Assignment of Error

OAR 660-004-0022(6) provides the standards for approving an
exception to Goal 15, in relevant part:

“(6) Willamette Greenway: Within an urban area designated on
the approved Willamette Greenway Boundary maps, the
siting of uses that are neither water-dependent nor water-
related within the setback line required by section C.3.k of
Goal 15 may be approved where reasons demonstrate the
following:
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“(a) The use will not have a significant adverse effect on
the greenway values of the site under consideration or
on adjacent land or water areas|.]”

In addition, OAR 660-004-0020(2)(c) requires a reasons exception to
demonstrate that, as relevant here “*[t]he long-term environmental, economic,
social and energy consequences resulting from the use at the proposed site with
measures designed to reduce adverse impacts are not significantly more
adverse than would typically result from the same proposal being located in
areas requiring a goal exception other than the proposed site.” SACP 1V,
Section O, Willamette River Greenway Policies 2 and 6 also include the
following:

“2.  Riparian vegetation within the Greenway Boundary shall be
conserved. Conservation shall include protecting and
managing riverbanks, sloughs, wildlife, and vegetation.

ok x % % %

“6. Existing parks within the Greenway Boundary shall be
preserved and maintained. * * *”

Easterly’s fourth assignment of error includes citations to a large number
of criteria. However, we glean from the petition that Easterly argues that the
city’s conclusion that the Goal 15 exception complies with OAR 660-004-
0022(6)(a) is not supported by substantial evidence in the record, and that the
city’s findings are inadequate to explain why that criterion is satisfied. Easterly
also argues that the city failed to adopt any findings explaining why the
decision complies with SACP 1V, Section O, Willamette River Greenway
Policies 2 and 6, SACP 1V, Section J, Transportation, and SACP IV, Section N,
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Scenic and Historic Areas, Natural Resources and Hazards, and unlawfully
defers the determination of whether the proposal complies with those policies
to a subsequent greenway development permit stage.

1.  OAR 660-004-0022(6)(a)

The city adopted 14 pages of findings at Record 195-208 that identify
the greenway values of the site and adjacent land and water areas.™ Easterly
challenges the city’s finding that with mitigation, impacts to riparian habitat
will not be significant, and argues that the need for mitigation at all
demonstrates that the bridge will have a “significant adverse effect” on riparian
values. Easterly Petition for Review 32-33. However, the rule allows adverse
effect on habitat as long as the adverse effect is not “significant.” We see no
reason that the city cannot rely on mitigation techniques as a way to decrease
the impacts on riparian habitat to a level that is not “significant.”

Easterly makes no attempt to challenge the city’s other findings or

explain why they are inadequate to explain why the city concluded that OAR

 The findings identify “natural qualities,” including aquatic and riparian
habitat, floodplains, and wetlands; “scenic qualities” including landscapes that
contain views of the proposed bridge; “historical qualities,” including
properties listed on the National Register of Historic Places or eligible for
listing; “agricultural qualities;” “economic qualities;” and “recreational
qualities,” including publicly owned land used or planned for park or
recreational facilities. The findings conclude that the bridge infrastructure will
affect some of the greenway values but that with mitigation, the bridge will not
have a “significant adverse effect” within the meaning of OAR 660-004-
0022(6)(a). Record 198-99, 203.
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660-004-0022(6)(a) was satisfied. According, Easterly’s arguments provide no
basis for reversal or remand.
2. OAR 660-004-0020(2)(c)

The city adopted 8 pages of findings, and an additional page
summarizing those findings, explaining why the proposal satisfies OAR 660-
004-0020(2). Record 218-26. Easterly cites OAR 660-004-0020(2)(c), but does
not include any argument addressing any of the city’s findings or otherwise
explaining why the city’s decision should be remanded. Accordingly,
Easterly’s argument provides no basis for reversal or remand.

3. SACP Policies

Easterly cites SACP 1V, Section O, Willamette River Greenway Policies
2 and 6 and argues that the city failed to adopt findings addressing those
policies and instead unlawfully deferred the determination of whether the
proposal complies with those policies to a subsequent greenway development
permit stage. In addition, Easterly argues that the city failed to adopt any
findings addressing SACP 1V, Section J, Transportation Policy 24 and SACP
IV, Section N, Scenic and Historic Areas, Natural Resources and Hazards
Policy 5.

The city does not respond to Easterly’s argument that the city unlawfully
deferred a determination of compliance with SACP 1V, Section O, Willamette
River Greenway Policies 2 and 6 to the greenway permitting stage, or point to

any place in the record where the city adopted findings regarding the other plan
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policies Easterly cites. Absent any response to the argument, we agree with
Easterly that the city’s findings are inadequate to demonstrate compliance with
those policies.
Easterly’s fourth assignment of error is sustained, in part.
C.  Fifth Assignment of Error
At oral argument, Easterly withdrew his fifth assignment of error.
Easterly’s fifth assignment of error is denied.
CONCLUSION

The city’s decision is remanded.
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