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503-588-6173 

PLANNING ADMINISTRATOR DECISION FOR 
SIMILAR USE DETERMINATION 

 

CASE NO.: SUD19-02 

AMANDA NO.: 19-124227-ZO 

DATE OF DECISION: May 1, 2020 

PROPERTY LOCATION: 5191 Portland Road NE - 97305 

APPLICANT: Anthem Enterprises, LLC (Minkmas Williams 
and Barry Williams) 

REPRESENTATIVE: Alan Sorem, Saalfeld Griggs PC 

 
REQUEST 
 
A Similar Use Determination, pursuant to SRC 400.015(d), to identify the appropriate use 
classification for a business that sells and rents shipping containers, as well as provides 
for limited on-site storage of client's goods within such containers on a temporary basis, 
on property zoned CG (General Commercial) and located at 5191 Portland Road NE – 
97305 (Marion County Tax Assessor Map and Tax Lot No. 062W31D01503). 
 
BACKGROUND 
 
In June 2018, the applicant requested a pre-application conference to discuss 
development of the property with the proposed shipping container sales, rental and 
storage use. At the time, staff classified the proposed use as either self-service storage or 
warehousing and distribution. Because both potential uses were not allowed as permitted 
uses in the CG zone, staff identified the need for a comprehensive plan map amendment 
and zone change for the property before the use could be legally established on the 
subject property. 
 
After the pre-application conference, the use was established on the property without 
receiving necessary land use approvals. In August 2019, an investigation into work done 
without permits on the subject property was opened. The City of Salem, Compliance 
Services Division sent the applicant a correction notice stating that the use of the property 
was not permitted in the CG zone and that the use would need to cease immediately. 
 
On November 18, 2019, a request for a similar use determination was submitted by Alan 
Sorem, Saalfeld Griggs PC, on behalf of the applicant and property owner, Anthem 
Enterprises LLC. 
 
The similar use determination request seeks a determination regarding which land use 
classification a business that sells and rents shipping containers falls within in order to 
determine whether the use, which has already been established, may continue with proper 
land use and permit approval, on the property at 5191 Portland Road NE (Attachment A). 
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FINDINGS 
 
1. Classification of Uses. 

The various land uses allowed within the City are classified under SRC Chapter 400 (Use 
Classifications). SRC Chapter 400 establishes a framework for the classification of land uses 
under general categories of land use (e.g. Single Family Residential, Office, Retail Sales, General 
Manufacturing, etc...) based on the common functional, product, or physical characteristics of the 
use and its related impacts. 
 
The use categories identified under SRC Chapter 400 include a narrative description of the 
general characteristics of the use, examples of the types of activities that possess the 
characteristics of, and therefore fall within the use, and a list of specific activities that possess 
some of the characteristics of the use but which more appropriately are classified under another 
use. 
 
While SRC Chapter 400 is intended to provide a comprehensive framework for the classification of 
land uses, it is acknowledged that in some instances a particular use may not be readily 
classifiable under the use categories included within the chapter. As such, SRC 400.015(d) 
establishes a similar use determination process whereby specific uses which cannot be readily 
classified as falling within a particular use, or specific uses which possess the characteristics of 
two or more uses, can be classified. 
 
The applicant has requested a formal determination for the use classification of the proposed 
shipping container sales, rental and storage use from the Planning Administrator before 
proceeding with future land use applications and development permits. 

 
2. Proposed Use. 

 
The use subject to this similar use determination is a business involved in the sale, rental and 
storage of Simple Box Storage Containers (shipping containers). A written statement provided by 
the applicant’s representative in support of the similar use determination is included in Attachment 
B. The applicant’s written statement describes the different types of activities that occur on the 
subject property as well as a rough outline of designated office & parking, inventory storage, and 
packed container storage areas. 
 
As indicated in the applicant’s written statement, the following activities are identified as part of the 
business: 
 

▪ Sales and rental of storage containers delivered to a final consumer;  
▪ Storage yard for inventory; 
▪ Storage of customers personal property in packed containers. 

 
3. Classification of Proposed Use. 

 
To determine which use classification the sale and lease of large cargo containers falls within, it is 
helpful to first eliminate from the analysis those use classifications does not fall within due to the 
characteristics of the use clearly not being contemplated by the description of the use 
classification. 
 
Based upon the characteristics of the uses identified under SRC Chapter 400, sale and leasing of 
large cargo containers is not similar to any of the uses under the following use categories: 
 

▪ Household Living; 
▪ Group Living; 



Similar Use Determination Case No. SUD19-02 
May 1, 2020 
Page 3 
 

▪ Lodging; 
▪ Business and Professional Services; 
▪ Recreation, Entertainment, and Cultural Services and Facilities; 
▪ Health Services; 
▪ Education Services; 
▪ Civic Services; 
▪ Public Safety; 
▪ Funeral and Related Services; 
▪ Construction Contracting, Repair, Maintenance, and Industrial Services; 
▪ Manufacturing 
▪ Transportation Facilities; 
▪ Utilities; 
▪ Mining and Natural Resource Extraction; or 
▪ Farming, Forestry, and Animal Services 

 
The remaining uses under the following use categories do share characteristics in common with 
the proposed use and must be analyzed to determine which use the sale and leasing of large 
cargo containers is more similar to. These uses include: 
 

▪ Retail Sales and Service – Retail Sales 
▪ Motor Vehicle, Trailer, and Manufactured Dwelling Sales and Services – Motor Vehicle and 

Manufactured Dwelling and Trailer Sales 
▪ Motor Vehicle, Trailer, and Manufactured Dwelling Sales and Services – Heavy Vehicle 

and Trailer Sales 
▪ Wholesale Sales, Storage, and Distribution – Heavy Wholesaling 
▪ Wholesale Sales, Storage, and Distribution – Warehousing and Distribution 
▪ Wholesale Sales, Storage, and Distribution – Self-Service Storage 

 
4. Analysis of Retail Sales. 

 
Retail Sales falls within the Retail Sales and Service use category of SRC Chapter 400. SRC 
400.045 describes the Retail Sales and Service use category as follows: 
 

“Retail Sales and Service consists of the sale, lease, or rental of products or services to the 
general public for personal or household use. Customers typically come to the site to obtain 
goods or services. Some delivery or shipping may also be included.” 

 
The characteristics of Retail Sales are described under SRC 400.045(b)(1) as follows: 
 

“Retail Sales is characterized by the sale, lease, or rental of products directly to final 
consumers, but may include the sale, lease, or rental of products to contractors. Visits by 
customers are generally not scheduled. Stores are typically open to the general public.” 

 
Examples of Retail Sales include: 
 

▪ Appliance stores;  ▪ Furniture rental; grocery stores;  
▪ Auto supply stores;  ▪ Hardware stores;  
▪ Bicycle shops;  ▪ Health and beauty stores;  
▪ Book stores;  ▪ Lawn and garden supply stores;  
▪ Candy stores;  ▪ Liquor stores;  
▪ Catering establishments;  ▪ Lumber and building materials stores;  
▪ Clothing, footwear, and apparel stores;  ▪ Meat and seafood markets;  
▪ Commercial art galleries;  ▪ Paint stores;  
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▪ Consignment shops;  ▪ Pawn shops;  
▪ Convenience stores;  ▪ Pet stores and pet supply stores;  
▪ Copy shops;  ▪ Retail bakeries;  
▪ Costume or formal wear rental;  ▪ Retail nurseries;  
▪ Department stores;  ▪ Photocopying and blueprinting;  
▪ Drug stores;  ▪ Sporting goods stores;  
▪ Electronics stores;  ▪ Tobacco stores;  
▪ Fruit and vegetable markets; ▪ Video rental. 
▪ Furniture, lighting, and home furnishing 

stores;  
 

 
Finding: The applicant indicates that the primary source of revenue for the business is generated 
by retail sales and rental of shipping containers; however, just because a business provides retail 
sales of products, it does not necessarily mean that the Retail Sales and Service use category is 
the appropriate zoning classification for such use. Uses in the retail sales and service category are 
characterized by the sales of products to the final consumer with stores being open to the general 
public and visits by customers are typical and not scheduled. 
 
As described by the applicant, there will not be a retail store for this use that is typical of most uses 
in the retail sales and service category. There will be a model office provided in a shipping 
container where customers are able to view possible uses for a container, make on-site orders, or 
make arrangements to view additional inventory on site, but customers generally place orders and 
have the containers shipped directly to them without having a need to visit this site for any 
purpose. As stated by the applicant, this is a fairly focused market, it is likely that the majority of 
the general public will rarely visit the subject property. 
 
SRC 400.015 offers some guidance in determining which activities occurring on a site are the 
principle activities and which are accessory. Based on the following factors, the retail sales activity 
occurring onsite appears to be an accessory use. 
 
400.015(b)(2) Relative amount of site or floor space and equipment devoted to the activity in 
comparison to other activities on the site and/or in the building. 
 

The applicant indicates that one shipping container has been converted into a model office, 
and is used for customers to place on-site orders. The floor area of the container is not 
indicated in the applicant’s statement, but is estimate at 500 square feet in size. The majority of 
the site is devoted to outdoor storage of inventory, and outdoor storage of packed containers 
leased by customers for storage of personal items. 

 
400.015(b)(4) Relative number of employees for the activity in comparison to other activities on the 
property. 
 

The applicant’s statement does not indicate how many employees are located on the site, just 
that the only on-site employees will be sales associates. The statement does not indicate how 
may employees are dedicated to loading/unloading, delivery, or storage operations. 

 
400.015(b)(5) Whether the activity would likely be found independent of the other activities on the 
property. 
 

The majority of the 1.85 acre property is used for outdoor storage of inventory, and outdoor 
storage of packed containers leased by customers for storage of personal items. It is likely that 
these activities would continue to occur with or without the model office. In contrast, the 500 
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square foot model office and sales area would not likely be located on the 1.85 acre property, if 
it was not for the other activities occurring on the property. 

 
400.015(b)(7) Relative number of vehicle trips generated by the activity in comparison to other 
activities on the property. 
 

The applicant’s statement does not indicate how many trips to the site are from customers 
verse how many trips are made by shipments of product to the site, and deliveries to 
customers. 

 
Based on the information provided by the applicant, the Planning Administrator determines that the 
retail sales activity occurring on the subject property is not the principle activity. Because retail 
customers do not generally visit or pick up products from the site and because the proposed on-
site model office/sales container is relatively small in size when compared to the inventory storage 
and packed container storage areas, the proposed shipping container sales use shares more 
characteristics in common with Warehousing and Distribution than it does with Retail Sales.  

 
5. Analysis of Motor Vehicle and Manufactured Dwelling and Trailer Sales. 

 
The characteristics of Motor Vehicle and Manufactured Dwelling and Trailer Sales are described 
under SRC 400.055(a)(1) as follows: 
 

“Motor vehicle and manufactured dwelling and trailer sales is characterized by the sales, 
leasing, and rental of new and used motor vehicles, other than heavy vehicles and 
heavy equipment, and the sales, leasing, and rental of manufactured dwellings and 
trailers. Motor vehicle and manufactured dwelling and trailer sales typically requires 
extensive indoor and/or outdoor display or storage areas. Customers typically come to 
the site to view, select, purchase, and/or pick up the vehicles, manufactured dwellings, 
or trailers.” 

 
Examples of Motor Vehicle and Manufactured Dwelling and Trailer Sales include:   

▪ Sales, leasing, and rental of new and used motor vehicles including automobiles, trucks, 
motorcycles, motorized boats, recreational vehicles, and other personal transportation 
vehicles. 

▪ Car rental agencies; 
▪ Manufactured dwelling and pre-fabricated structures sales and display sites; 
▪ Sales, leasing, or rental of trailers. 

 
Finding: The proposed use does share some characteristics in common with motor vehicle, trailer, 
and manufactured dwelling sales and services uses in that both uses are engaged in retail sales 
and have extensive outdoor areas devoted to display and storage of inventory available for sale. 
However, uses in the motor vehicle, trailer, and manufactured dwelling sales and service category 
typically provide other services and site amenities that aren’t apparent for the proposed use, 
including: 
 
1) Motor vehicle sales areas are typically paved and landscaped, and customers typically have 

access to the entire inventory displayed on the sales lot so they can test, view and compare 
vehicles with an endless combination of packages and features. In contrast, the proposed use 
has a gravel storage yard for storage of shipping containers. With shipping containers basically 
being similar to each other, with the difference being size, customers interested in purchasing 
don’t have the same need to view the entire inventory stored on the site that a customer 
picking a new vehicle would. 



Similar Use Determination Case No. SUD19-02 
May 1, 2020 
Page 6 
 

2) Motor vehicle sales uses typically provide vehicle service areas for customers to visit the site 
and drop off vehicles for maintenance. In contrast, no such maintenance service area is 
provided for the proposed use. If customers do have issues with a shipping container, the 
customer would not bring the container to the site for servicing. It is likely that a customer 
service representative could make arrangements to have a truck pick up a defective container, 
and/or have a new container shipped to a customer, but a customer would not visit the subject 
property to have a container serviced. 

 
The applicant may point to manufactured dwelling and pre-fabricated structure sales and display 
sites as being similar to the proposed use. Pre-fabricated structures could include things like 
barns, sheds, and other accessory structures. Shipping containers may be similar in size to small 
sheds, but they do not meet the definition of a structure provided in SRC Chapter 111. 
 

Structure means that which is built or constructed; an edifice or building of any kind; or any 
piece of work artificially built up or composed of parts joined together in some definite 
manner; any of which is an addition to or fixture on real property. The term “structure” does 
not include paving, or mobile homes. 

 
Shipping containers have been used more widely for human occupancy in recent years, but before 
a shipping container can legally and safely support human occupancy, a building permit must first 
be obtained. The container itself would need to undergo significant alterations and would need to 
be fixed to a permanent foundation. Because shipping containers are not designed to be fixtures 
on real property, and are not intended for human occupancy, they do not meet the definition of 
structure, and cannot be included in this use classification. As such, the sale, rental, and storage 
of shipping containers does not qualify as a Motor Vehicle and Manufactured Dwelling and Trailer 
Sales use. 

 
6. Analysis of Heavy Vehicle and Trailer Sales. 

 
The characteristics of Heavy Vehicle and Trailer Sales are described under SRC 400.055(f)(1) as 
follows: 
 

“Heavy Vehicle and Trailer Sales is characterized by establishments providing for the 
sales, rental, or leasing of heavy vehicles, heavy-duty trailers, and heavy equipment. In 
most cases, the general public rarely, if ever, come to the site. Heavy vehicles, heavy-
duty trailers, and heavy equipment are often stored on-site, often outside.” 

 
Examples of Heavy Vehicle and Trailer Sales include:   

▪ Heavy truck rental and leasing; 
▪ Moving truck rental, with or without drivers; 
▪ Sales, rental, and leasing of heavy trucks and heavy equipment, tractors, vehicles requiring 

a commercial driver license, and heavy-duty trailers. 
 

Finding: The proposed use does share some characteristics in common with heavy vehicle and 
trailer sales uses in that both uses are engaged in retail sales and rental of product, outdoor 
storage areas and that trips by the general public are rare. The applicant may point to sales and 
rental of heavy equipment as being similar to the proposed use. Heavy equipment is not a term 
that is defined in the Salem Revised Code; however, in the context of the heavy vehicle and trailer 
sales the term heavy equipment is more related to vehicles and trailers, such as construction 
equipment, and not pieces of heavy equipment without wheels. As such, the proposed use does 
not qualify as a Heavy Vehicle and Trailer Sales use. 
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7. Analysis of Heavy Wholesaling. 
 
The characteristics of Heavy Wholesaling are described under SRC 400.095(b)(1) as follows: 
 

“Heavy Wholesaling is characterized by sales of physical products that are dangerous, 
toxic, or potentially contaminating, or that require outdoor storage, primarily to 
customers, other than the general public, including retailers, other wholesalers, and 
industrial, commercial, institutional, farm, or business users. The general public rarely 
comes to the site. Products are generally stored on-site, and may also be assembled, 
sorted, graded and/or re-packaged on-site. Activities on the site may also include on-site 
sales or display areas. Products may be picked up on-site or delivered to the purchaser.” 

 
Examples of Heavy Wholesaling include:   

▪ Wholesale sales of automobiles and other motor vehicles, manufactured dwellings, and 
trailers, where stored outside; 

▪ Wholesale sales of monuments and grave markers; 
▪ Wholesale sales of metals, coal, and other minerals and ores; 
▪ Wholesale sales of ammunition and firearms; 
▪ Wholesale sales of petroleum and petroleum products; 
▪ Wholesale sales of chemicals; 
▪ Wholesale sales of logs, timber products, wood, wood chips, nursery stock, and lumber 

and construction materials requiring outdoor storage; 
▪ Grain elevators for the wholesale sale of agricultural products; 
▪ Recovery and wholesale sale of used motor vehicle parts, including junkyards and vehicle 

salvage; 
▪ Processing and wholesale sales of scrap and waste materials, including wrecking yards 

and scrap dealers; 
▪ Industrial equipment. 

 
Finding: The proposed use shares some characteristics of a heavy wholesaling use, such as 
requiring outdoor storage of product, an on-site sales and display area, delivery of products to the 
purchaser, and, as stated by the applicant, few visits by the general public to the site. 
 
However, because the proposed business is engaged in retail sales of products to the final 
consumer, not wholesale sales, it does not qualify as a wholesaling use. 
 

8. Analysis of Warehousing and Distribution. 
 
The characteristics of Warehousing and Distribution are described under SRC 400.095(c)(1) as 
follows: 
 

“Warehousing and Distribution is characterized by the storage and/or distribution of 
goods or personal property. Goods are generally delivered to other firms or the final 
consumer. Except for some will-call pickups, there is little on-site sales.” 

 
Examples of Warehousing and Distribution include:   

▪ Catalog and mail order houses;  
▪ Cold storage plants and frozen food lockers;  
▪ Distribution centers, and distribution facilities for internet retailers;  
▪ Free standing warehouses associated with retail stores such as furniture or appliance 

stores;  
▪ Grain terminals;  
▪ Major post offices and postal distribution centers;  
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▪ Repossession service;  
▪ Stockpiling of sand, gravel, bark dust, or other aggregate and landscaping materials;  
▪ Truck or rail freight terminals. 

 
Finding: SRC 400.010(b) explains that the list of examples provided for each use within SRC 
Chapter 400 are intended to illustrate typical activities that possess the characteristics of that use. 
Warehousing and Distribution involves storage and/or distribution of goods or personal property to 
other firms or the final customer with little on-site sales. As illustrated through the list of examples, 
uses in this category are generally larger-scale facilities and distribution centers where there are 
generally increased levels of truck traffic; on-site storage, shipping, receiving, and logistics; 
equipment operation; and few visits to the site by the general public. 
 
Because of these common characteristics and their associated impacts, Warehousing and 
Distribution is Classified as an Industrial Use under SRC 400.005, Table 400-1, and 
correspondingly generally only allowed in the City’s industrial zones such as IC (Industrial 
Commercial), EC (Employment Center), IBC (Industrial Business Campus), IP (Industrial Park), 
and IG (General Industrial).   
 
It’s important to note that a key component of businesses in the warehousing and distribution use 
category includes retail sales of goods and products stored on-site. Businesses in this category 
include distribution centers and catalog and mail order houses which rely on orders placed by 
customers who have products delivered to their home or place of business, and who do not 
typically visit the site where products are stored. These businesses are placed in the warehousing 
and distribution category because of the relatively small amount of customer trips to the site, and 
the large area devoted to storage of product. 
 
In this case, the applicant’s statement indicates that customers will not generally be going to the 
site, and aside from a sales office that will be provided in a model container for employees and the 
occasional customer, the majority of the 1.85 acre site will be devoted to inventory storage, packed 
container storage, and loading/unloading activities. Customers interested in purchasing a 
container may make an order online or by phone and have the container delivered to their home or 
place of business. Similar to a distribution center, once an order is received, on-site staff will find a 
container from the outdoor inventory storage yard, load the container onto a delivery vehicle and 
deliver the container to the customer. This is in contrast to a retail sales use where customers 
typically come to a store to obtain goods, and visits by customers are typically not scheduled. 
 
As described by the applicant, the proposed shipping container sales and storage use shares 
several characteristics of uses in the Warehousing and Distributing category in terms of scale, 
location, on-site activities and customer traffic. 

 
9. Analysis of Self-Service Storage. 

 
The characteristics of Self-Service Storage are described under SRC 400.095(d)(1) as follows: 
 

“Warehousing and Distribution is characterized by facilities that lease space to 
individuals, usually storing household or personal goods, or to businesses, usually 
storing excess inventory, supplies, or archived records. The storage areas are designed 
to allow private access by the tenant for storing or removing personal property. 
Generally, few, if any, employees work at the site.” 

 
Examples of Self-Service Storage include:   

▪ Single story and multistory facilities that provide individual storage areas for rent.  
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Finding: The applicant’s statement indicates that an activity occurring on site relates to using the 
containers for temporary on-site storage of personal property. The applicant states that the 
customers would not be allowed access to the subject property or their container, rather containers 
would be delivered to the customer, the customer would pack the container, and the applicant 
would retrieve the packed contained and bring it back to the subject property for storage until the 
container is requested to be delivered back to the customer. 
 
Because providing container storage for individuals is not the primary activity, no individual storage 
areas are provided onsite for customers to access, and it is the employees of the facility that are 
the primary movers of the customers containers, the proposed use does not qualify as a self-
service storage use. 

 
10. Conclusion 

 
Though the proposed use is not readily classifiable as falling within a particular use because it 
possesses characteristics of multiple uses, the proposed use shares more characteristics in 
common with Warehousing and Distribution than it does with Retail Sales, Motor Vehicle and 
Manufactured Dwelling and Trailer Sales, Heavy Vehicle and Trailer Sales, Heavy Wholesaling, 
and Self-Service Storage. This is due to: 
 
1) The significant amount of site area dedicated to the storage of containers, whether for sale/rent 

or for storage of client belongings as compared to the relatively small amount of site area 
dedicated to the sales/rental of the containers; and 

2) The containers are delivered to the final consumer, with few customer trips to the site; and 
3) As identified in this staff report, the use does not fit with other potential categories, including 

retail sales, motor vehicle and manufactured dwelling and trailer sales, heavy vehicle and 
trailer sales, heavy wholesaling, and self-service storage. 

 
The Warehousing and Distribution use is not a permitted use in the CG zone and is therefore not a 
permitted use for the subject property. 
In addition, the use seems to have been established in violation of conditions of approval placed 
on the subject property through a previously approved Comprehensive Plan Map Amendment and 
Zone Change, Case No. CPC-ZC92-23 (Attachment C), including, but not limited to: 
 
Condition 1: All lot areas not lawfully developed for buildings, structures, parking, loading or 

driveways shall be landscaped. 
 

Condition 3: No vehicle or equipment storage for other businesses are permitted on site. 
 

These conditions of approval prohibit the use and development of outdoor storage areas on the 
subject property, including the shipping container inventory storage area and packed container 
storage area. 
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DECISION 
 
Based on the foregoing findings and conclusions, it is determined, pursuant to SRC 400.015(d), the 
proposed shipping container sales, rental, and storage use falls within the scope of a Warehousing 
and Distribution use.  
 
 
 

 
_______________________________ 

Aaron Panko, Planner III 
Planning Administrator Designee 

 
 
Attachments: A. Vicinity Map 
 B.  Applicant’s Similar Use Determination Request 
 C. CPC-ZC92-23 Planning Commission Decision 
 
 
Notice of Decision Mailing Date:  May 1, 2020 
Decision Effective Date:   May 11, 2020 
 
Case Manager: Aaron Panko, apanko@cityofsalem.net, 503-540-2356 
 
A copy of the complete Case File is available for review during regular business hours at the Planning 
Division office, 555 Liberty Street SE, Room 305, Salem OR 97301. For access to case related 
documents during the closure of City Hall to the public because of the Covid-19 pandemic, please 
contact the Case Manager. 
 
This decision is final unless the applicant submits a written request for review of the Planning 
Administrator’s decision with the City of Salem Planning Division by 5:00 p.m., Monday, May 11, 2020. 
PLEASE NOTE: Due to the COVID-19 pandemic, City of Salem Offices are closed to the public 
until further notice. The notice of appeal can be submitted electronically at planning@cityofsalem.net 
or mailed to City of Salem Planning, Room 320, 555 Liberty Street SE, Salem OR 97301.The 
Hearings Officer will review the request and may either endorse or refute the Planning Administrator’s 
decision. The Hearings Officer’s decision upon review shall be the final decision of the City. 
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MEMO 
 

Park Place, Suite 200 
250 Church Street SE 

Salem, Oregon 97301 

Post Office Box 470 
Salem, Oregon 97308 

tel 503.399.1070 
fax 503.371.2927 

A Member of LEGUS, an International Network of Law Firms  www.sglaw.com 
 

To: Lisa Anderson-Ogilvie  
  
From: Alan Sorem 
  
cc: Anthem Enterprises, LLC, a Washington limited liability company 
  
Date: November 19, 2019 
  
Re: Written Narrative in Support of Application for Zoning Determination, 5213 Portland Road NE 

  
This office represents Anthem Enterprises, LLC, a Washington limited liability company (the 

“Applicant”), which is the owner of Tax Lot 1503 of Marion County Tax Assessor Map No. 062W21D (Tax 
Account No. R19260), more commonly known as 5213 Portland Rd NE in Salem (the “Subject Property”).  

The Applicant has used the Subject Property for the sale and rental of Simple Box Storage Containers 
(the “Current Use”). Upon receipt of correspondence from the City of Salem (the “City”) that the Current 
Use was allegedly in violation of the zoning code, Applicant engaged representation for assistance in 
seeking a determination regarding whether further action is necessary to allow for continued use of the 
Subject Property. It is Applicant’s position that under the Salem Revised Code (alternately, the “Code” or 
“SRC”), all or portions of the Current Use are permitted, therefore, Applicant is submitting this application 
for a Similar Use Determination, pursuant to SRC 400.015(d). 

While determining whether a use is permitted or not allowed is usually a nondiscretionary matter, 
there is an established process to allow for flexibility where a particular use does not fit into the specific 
categories set forth in the Code. SRC 400.015(d) provides a mechanism for making a similar use 

determination in instances when a specific use cannot be readily classified as falling within a particular 
use, or for specific uses that possess the characteristics of two or more uses. SRC 400.015(a) directs 
how to classify a use: “[t]he principal activity, or principal activities, that occur upon a property 
establish the use. A principal activity falls within a specific use when the principal activity possesses 
the characteristics of the use, and the broader use category the use falls within.” 

The Subject Property is zoned Commercial General (CG) under the Code. The purpose of the CG 
Zone is to allow for a “a wide variety of commercial uses, including the sale of commodities, 
performance of services, repair facilities, motor vehicle sales and services, offices, and general 
wholesaling.” SRC 523.001(emphasis added). The City’s code compliance officer purportedly visited 
the Subject Property and asserted that the Current Use was not allowed in the CG Zone because it 
was “Self-service storage,” which is not permitted in the CG Zone. However, Applicant’s position is 
that the Current Use is not self-service storage, nor does it constitute warehousing or distribution. It 
is more accurately classified as either “Retail Sales” or “Heavy vehicle and trailer sales”, which are a 
permitted uses in the CG Zone under the Code. 

KStraus
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I. Analysis of use. 
 

The Code defines “Use” as “The principal activity, or principal activities, that occur upon a 
property establish the use. A principal activity falls within a specific use when the principal activity 
possesses the characteristics of the use, and the broader use category the use falls within.” SRC 
400.015(a).  

The “principal activity” occurring on the Subject Property is the sale and lease of large cargo 
containers (the “Containers” or “Container”), which occurs primarily on the Subject Property. A 
component of this activity is the use of one of the Containers as a model office (the “Office”) which 
allows potential customers to preview the potential uses of one of the Containers prior to the 
purchase or lease. Applicant is in the process of preparing an application for site plan review in order 
to ensure that this office use is in compliance with the Code. However, as there is a dispute as to 
whether the use is permitted, it is prudent for Applicant to first seek this Zoning Determination. While 
there is some incidental storage of the Containers on the Subject Property, the primary use is the 
advertising, sale, and lease of the Containers.  

Accordingly, Applicant submits this request in a bifurcated manner. First, Applicant seeks a 
determination that the advertising, sale and leasing of containers is a permitted principal activity. 
Second, Applicant seeks a determination that the leased Containers may be temporarily stored on-
site as a permitted accessory use provided Applicant agrees, as a condition of approval, that there 
shall be no onsite loading, unloading, or access to stored goods by any of Applicant’s customers.  

A. The Current Use is retail sales. 
 

Retail sales are characterized as the “sale, lease, or rental of products directly to final consumers * 
* * * [including] the sale, lease, or rental of products to contractors. Visits by customers are generally not 

scheduled. Stores are typically open to the general public.” SRC 400.045(b). This accurately describes 
Applicant’s primary use of the Subject Property.  

Applicant primarily sells, leases, and rents directly to its customer base, which is the “final 
consumer.” The vast majority of Applicant’s gross revenue (approximately 70%) is derived from a sale 
of Containers on the Subject Property. Approximately 30% of Applicant’s revenue comes from leasing 
the Containers. The Office allows potential customers to examine the Containers and provides a 
space for Applicant’s on-site employees to finalize on-site transactions. Applicant’s customers 
generally do not perform any loading or unloading of the Containers and do not have access to the 
Containers while on the Subject Property. Applicant is willing to accept as a condition of approval that 
no loading, unloading, nor storage of any third-party goods shall occur onsite, except as may be 
otherwise allowed as an acceptable accessory use. In this way, Applicant’s use of the Subject Property 
falls squarely within the retail uses permitted in the zone.   

A potentially relevant exception to the classification of a use as “Retail” within the Code is that 
there is a carve-out for the sale, rental or leasing of heavy vehicles and trailers. SRC 400.045(b)(3)(E). 
“Heavy vehicles” and “trailers” are not defined terms within the Code, and as the Containers are not 
independently mobile, Applicant’s position is that the primary use occurring on the Subject Property 
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is properly classified as Retail Sales. Therefore, the City must allow the Current Use, i.e. the sale and 
leasing of large metal storage containers, within the CG Zone. 

B. Alternatively, the Current Use is motor vehicle, trailer, and manufactured dwelling sales 
and services. 
 

In the event the City disagrees with Applicant’s classification of the use as “Retail Sales,” Applicant 
believes that the next most appropriate classification of Applicant’s use of the Subject Property is 
“Motor vehicle, trailer, and manufactured dwelling sales and services.” All of the use classifications 
in the Motor vehicle, trailer, and manufactured dwelling sales and services category are permitted 
within the CG Zone. Applicant’s use fits well within Heavy vehicle and trailer sales. 

Heavy vehicle and trailer sales are characterized as “establishments providing for the sales, rental, or 
leasing of heavy vehicles, heavy-duty trailers, and heavy equipment.” This classification contemplates rare 
visits by the general public to the Subject Property, but allows for the storage of heavy equipment, on-
site, primarily outside.  

“Heavy equipment” is not a defined term under the code, but the general definition for equipment is 
“the necessary items for a particular purpose” and, given the size of the Containers, “heavy” appears to 
be an accurate descriptor. Further, the Containers fit into this definition from the perspective of 
Applicant’s customers. Applicant’s customer base covers a wide range of industries: commercial 
contractors which use the Containers for tool storage; police departments which use the Containers as 
evidence lock-up; fire departments which use the Containers for incidental storage; service and 
restoration companies which use the Containers to store tools and supplies; hotels which use the 
Containers for on-site storage; and retail companies that use the Containers for a variety of purposes.  
This broad range of customers and their variety of independent uses suggests that the Containers fit well 
within the plain meaning of “Heavy Equipment.”  

This categorization generally describes Applicant’s use of the Subject Property. Applicant sells the 
Containers on-site to individuals that visit the Subject Property. The primary reason for the general public 
to visit the Subject Property is to examine and purchase or lease a Container. As this is a fairly focused 
market, it is likely that the majority of the general public will rarely visit the Subject Property. The 
Containers are stored outside on the Subject Property. As the Containers are neither “farm equipment” 
nor “industrial equipment” the use of the Subject Property for the sale, leasing, and interim storage of the 
Containers is an out-right permitted use.  

C. The Current Use is not self-storage nor is it warehousing or distribution. 

The City may point to “Wholesale sales, storage and distribution” as a more accurate 
characterization of the Current Use. This is similarly an incorrect interpretation of the Current Use. 
The Code states that “Wholesale sales, storage and distribution” is characterized by “facilities that 
lease space to individuals, usually storing household or personal goods, or to businesses, usually 
storing excess inventory, supplies, or archived records. The storage areas are designed to allow 
private access by the tenant for storing or removing personal property. Generally, few, if any, 
employees work at the site.” SRC 400.0095(d). Contained therein is an exception stating that “A 
transfer and storage business where there are no individual storage areas, or where employees are 
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the primary movers of the goods to be stored, is included in wholesale sales, storage, and distribution: 
warehousing and distribution.” SRC 400.095(d)(3)(B).  

Applicant’s position is that this might be an accurate categorization of the accessory use, as 
discussed in detail below. However, the primary use of the Subject Property is centrally focused 
around the sale and lease of the Containers, not on-site storage or distribution. As discussed above, 
the principal activity on the Subject Property is the sale and lease of the Containers for off-site 
storage. In this instance, the “goods” are the “individual storage areas,” and the employees are not 
moving the “goods to be stored,” but the storage areas themselves. While the City may allow as an 
accessory use, some incidental storage on the Subject Property of Containers, the sale and leasing of 
Containers themselves is not a warehousing or distribution use. The focus of the use is not on the 
storage component. No storage need occur onsite nor are any storage services necessarily provided 
onsite. Rather, the focus is on the sale and leasing of the Containers. In this sense, the Current Use is 
more accurately “Retail Sales.” 

II. Accessory Use - Accessory uses such as office, parking, storage of inventory and other 
typical accessory uses are allowed. 
 

The Code defines “Accessory Use” as “activities that are clearly incidental, subordinate to, 
dependent upon, and conducted in support of one or more principal activities on a property are 
accessory uses. Applicant’s position is that both the Office and the storage of the Containers are 
accessory uses. Accessory uses must be “located on the same lot, and must be operated under the 
same ownership, as the principle activity.” SRC 400.015(b). The code provides ten (10) factors that 
are used to determine whether a use qualifies as an accessory use. These factors are set out in bold 
and italics with Applicant’s response following.  

1. The location and arrangement of the activity on the site, and/or its arrangement within 
a building, in comparison to other activities on the property;  

2. The relative amount of site or floor space and equipment devoted to the activity in 
comparison to other activities on the site and/or in the building;  

3. The relative amounts of sales from the activity in comparison to other activities on the 
property: 

4. The relative number of employees for the activity in comparison to other activities on 
the property; 

5. Whether the activity would likely be found independent of the other activities on the 
property; 

6. Whether the activity aids or contributes to other activities on the property or carries 
on the function of other activities on the property; 

7. The relative number of vehicle trips generated by the activity in comparison to other 
activities on the property; 

8. Whether the activity will have its own signage; 
9. How the activity advertises itself in comparison to other activities on the property; and 
10. The hours of operation of the activity in comparison to other activities on the property.  

 
As there are no other buildings on the Subject Property, the presence of the Office and the 

Containers waiting to be purchased or leased take up the majority of the Subject Property. However, 
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this is true of any inventory in any retail setting, including those of heavy equipment sales. For example, 
this is consistent with what you would see at a car lot. In that instance, the storage of the cars is 
incidental to the sale of those cars. The car lot is clearly in the business of selling cars, not storing them, 
but the storage is necessary to allow potential customers to examine and test drive the cars. When 
examined within the context of the permitted use, the Office and on-site Containers are functionally 
equivalent to what you would see at a car lot. The storage of the Containers and the Office facilitate 
the business of selling and renting the Containers.  

 
Applicant’s on-site employees are sales persons who are present to show potential customers 

the office and facilitate the sale or lease of the on-site Containers. There are no additional employees 
facilitating the operation of the Office or the storage of the Containers. The Office and on-site 
Containers serve to facilitate the primary use of the Subject Property by providing a convenient location 
to facilitate the transaction as well as allowing for inspection of the product being sold. While either an 
office or storage of the Containers could occur independently of the primary use, in this instance the 
primary motivation behind their presence on the Subject Property is to facilitate the sale and lease of 
the Containers. All of the traffic associated with the Subject Property is related to the sale and lease of 
the Containers and there is no additional signage for the storage and office aspects of the use. The 
Office has the same hours as the sale and lease of the Containers. The on-site Containers remain on the 
Subject Property when they are not in use, however, this is the same with the majority of retail 
inventory and this factor alone does not make the storage an independent use. As outlined above, these 
accessory uses qualify as permitted accessory uses under the Code. 

 
III. Accessory Uses- Limited storage of third-party goods is allowed as an accessory use. 

 
It is Applicant’s position that some incidental on-site storage of the leased Containers is permitted 

under the Code in between uses by the leasing customer. Subject to reasonable conditions of approval. 
For example, if a contractor were to lease a Container for secure storage on a variety of work sites and 
needs storage for the Container in between particular jobs, ideally that contractor could return the 
leased Container to the Subject Property for storage in the interim. An accessory use within a given 
zone may be a non-permitted use provided it is an incidental use, provided, on balance, that the ten 
(10) factors set forth above support a determination that the proposed accessory use is, in fact, 
incidental to the primary use. 

 
As discussed above, a significant majority of the gross revenue associated with the sale and lease 

of the Containers is derived from the sale of the containers to individuals and companies. Applicant 
would like the ability to offer some temporary on-site storage to a small number of individuals that 
lease the Containers to allow for a broader range of customers. For example, residential customers that 
need to store home furnishing after the sale of a residential property while they locate a replacement 
property should be allowed to store their Containers on-site so long as they do not access such 
Containers until they are shipped to a third-party location. Applicant would deliver the Container to the 
customer. The customer would pack up the Container. The Applicant would retrieve the Container and 
return it to the Subject Property where it would remain until the customer requested that Applicant 
deliver the Container to a separate location. 

 
In these scenarios, Applicant proposes that the Containers could be limited to a specific 16,000 

square foot portion of the rear portion of the Subject Property, ensuring that at any given time the use 
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of the Subject Property for this type of temporary storage would be limited to an incidental use. This 
would ensure that only approximately 20% of the 1.85-acre Subject Property could be used for the 
temporary storage of Containers at any given time, and thus supporting a finding in favor of the 
Applicant on the first two factors. The temporary storage function of the Subject Property requires no 
additional equipment, as loading and unloading of the Containers is a component of the primary use of 
the Subject Property. See attached Concept Plan. As the gross revenues of the Container leases are 
approximately 30% of the revenue earned from the Subject Property, the third factor supports 
Applicant’s position that temporary storage of Containers on the Subject Property is an incidental 
accessory use. The employees, hours, advertising, and signage for the temporary storage of the 
Containers would be comingled, supporting Applicant’s position that the proposed temporary storage 
is an incidental use to the primary use on the Subject Property.  

 
The remaining factors also support a finding in favor of Applicant’s proposed interpretation. The 

temporary storage is a component of the lease transaction with repeat, and in some cases, individual 
customers. The ability to store the Containers on the Subject Property allows an efficient storage place 
for the Containers when they are not in use, adding in their ability to lease the Containers on a long 
term basis as well as contributing to the ability of Applicant to operate its business from a single site, 
rather than requiring it to obtain a secondary site operated for storage alone. Furthermore, the 
accessory use does not generate any additional vehicle trips. The only difference in terms of vehicle 
impact is that the Container will be packed upon its return to the Subject Property and upon re-delivery 
to its next destination. This overlapping of storage of goods with the storage of the Container itself 
indicates that the temporary storage is, in fact, an accessory use. 

 
Based on the above, we respectfully request that the Hearings Officer find that as identified above, 

the Current Use of the Subject Property be permitted subject to the approval of the pending Site Plan 
Review Application and subject to reasonable conditions of approval. 
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Concept Plan 
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