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I. Executive Summary 

This memo is in response to the Staff Report issued on October 26, 2021 (the “Staff Report”). The 
Staff Report states that the Application satisfies all of the applicable approval criteria with the exception 
of Statewide Planning Goal 11 (Public Facilities and Services) and Goal 12 (Transportation) because 
Applicant fails to demonstrate that it fully mitigates its traffic impact in the surrounding area. Applicant 
provided a Transportation Planning Rule (TPR) Analysis demonstrating, as outlined below, that the 
Applicant not only satisfies the TPR, but exceeds the applicable mitigation requirements. Applicant is 
prepared to construct the necessary improvements required to bring the surrounding transportation 
system up to the level of service required at the end of the planning period, improving the status of the 
surrounding transportation system to a degree that it will be operating at a higher capacity than it is 
currently operating. This is beyond what is required by the TPR, satisfying Goal 12, and by extension 
remedying Staff’s perceived deficit as it pertains to Goal 11. As conditioned, the Applicant has 
demonstrated that it has met the applicable approval criteria.  

II. Response to Traffic Count Design Standards 
 
a. Counts over Two Years Old 

i. Applicable Standards do not Prohibit Use of Applicant's Traffic Counts; Rather 
they are "Best Practices" 

The applicable standards that apply to this application are articulated at SRC Section 64.025(2).  
None of those standards require compliance with the Public Works Design Standards (“Public Works 
Standards”) discussed in the Staff Report and associated Public Works Memorandum. The Public Works 
Standards are not codified by the City Council and, as a technical matter, are not applicable standards and 
criteria for land use applications. That is because the "codification rule" of ORS 227.173(1) requires that 
all standards and criteria applicable to land use applications be "set forth in the development ordinance."  
That is not the case for the Public Works Standards. See also ORS 197.175(2)(d) (stating same).  
Accordingly, while the Public Works Standards can provide helpful guidance in weighing the credibility of 
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evidence provided by an Applicant, they cannot be used as a basis for approval or denial of this 
Application.  Further, City Council is free to update them with other guidance as it deems appropriate.   

The net result is that there are no applicable standards that specify the age of traffic counts 
deemed to be credible and accurate. That leaves us with best transportation engineering practices.  ODOT, 
an agency that knows something about transportation engineering best practices, has adopted a policy 
that explains what the best practices are for conducting traffic counts during the pandemic - a "disruptive 
condition" per ODOT's terminology. In that policy, ODOT explains best practices are not to take traffic 
counts during the pandemic, at least not until such time as the counts at affected intersections return to 
something no different than 10% (plus or minus) of normal conditions. That ODOT rule and policy is 
explained and attached to the DKS Supplement submitted this date.  

b. Applicant's Traffic Counts are Reliable, Credible and Consistent with Best 
Practices 

The City Council has followed ODOT's best practices policy about pandemic counts, agreeing that 
pandemic counts are unreliable in its site plan review approval for the neighboring Costco site, attached 
as Exhibit 1, p 55-56.  There is no reason to apply a different analysis here; it is the same pandemic with 
the same disruptive impact on traffic behavior. The City Council as the governing body of the City has 
therefore previously superseded the uncodified Public Works Standards, which has not been adjusted to 
account for with the unriability of traffic counts collected in the pandemic. The Applicant’s traffic counts 
are reliable, credible and consistent with transportation engineering best practices, as the City Council 
has articulated them.   

c. The Costco Construction Does Not Represent a “Disruptive Event” 

As noted, the published ODOT policy regarding the collection of data during the Covid pandemic 
is that "New traffic counts should only be taken during "disruptive events" like a global pandemic, when 
the data already available "is not sufficient for decision making." ODOT’s Analysis and Procedures Manual, 
Appendix 3E.  It may be that the City of Salem is classifying the construction of a large format store - Costco 
- as a “disruptive event”.  That is incorrect and establishes an unsupportable precedent for the City that 
every larger format development application - whether a school, store, gym, or city council structure - 
delays the development of nearby projects for an indefinite period.   

In the first place, no transportation engineering best practices or adopted or even suggested city 
standard has ever suggested that the opening of a store requires the delay of all other development 
applications in nearby parts of the City until the months, years, or longer, it takes for an approved store 
to open.  After all, not every approved store opens.  There is simply no lawful basis for such a position and 
it violates the codification rule of ORS 227.173(1) and ORS 197.175(2)(d).   

Second, the position essentially declares an unlawful moratorium contrary to ORS 197.520.  Even 
lawfully declared moratoriums can only last up to 120-days.   

Third, the position is an unlawful collateral attack on the City Council's determination that the 
traffic counts supporting the Costco project are appropriate.  In the Costco approval decision, the City 
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Council determined twenty-nine times that Costco's traffic analyses were credible/reliable.  The City 
Council and Public Works Department supported Costco traffic analyses, provided modeling and analysis 
for Costco's, and indeed the entire shopping center's, traffic impacts associated with the full buildout of 
that site.  Accordingly, then, just like Costco, the City, and the City's Public Works Department, the 
Applicant (and Planning Commission) is entitled to rely upon the Costco traffic studies as a point of 
beginning for the DKS traffic analysis presented here.  Staff’s claims that the Applicant's traffic analysis is 
inadequate merely because staff apparently now does not believe the Costco analysis, is not only 
offensive and but also unlawful.   As a matter of law, the Costco analysis are binding as credible, reliable 
and otherwise appropriate, on the City and area developers.  It is simply not possible to claim otherwise.   

d. Even if you use the Public Works provisions, the counts are proper 

Sec. 6.33 of the Public Works provision has the 2-year provision that says counts more than two 
years old, or taken during holiday weeks or during construction are not supposed to be used.  However, 
that section applies to the contents of a TIA, not to the contents or timing of a land use application.  
Rather, it is a provision that by its express terms applies only to the development of the Traffic Impact 
Analysis has nothing to do with the age of counts when an application is submitted, often long after the 
TIA is prepared given the complexity of land use permitting.  There is no reasonable interpretation that 
the 2-year provision applies to anything other than the development of the TIA.  The two-year provision 
falls under the heading of "Peak Traffic Hours" and expressly says "Traffic Studies shall comply with the 
following..."  It is under Sec. 6.33 which exists by its terms to do nothing more than to specify the Public 
Works requirements for a Traffic Impact Analysis.  To the extent there can be any doubt, the Public Works 
provisions at "Appendix C" is the outline of the "Traffic Impact Analysis Report Format" and outlies each 
of the Public Works provision's requirements for TIA's which refer to all of the sections of 6.33 as 
pertaining to the contents of a TIA, not an application for development approval.   

The Applicant's traffic counts were derived from counts taken May-June 20191, as so are 
unequivocally taken within the two-year window for traffic analyses.  The only intersection where the 
counts are slightly older than two-years from the date of the TIA (February 15, 2017), are those for the 
Kuebler/Commercial intersection.  But as explained under the hearing immediately below, pandemic 
counts at that intersection are known to be erroneous and lack credibility because the intersection is 
functioning 12% above normal counts for no apparently reason other than changed traffic behavior due 
to the pandemic.  As ODOT's published policy for traffic counts in the pandemic makes clear, in such 
circumstances, pre-pandemic counts are to be used.  That is the case here. 

e. New Traffic Counts 

1. Introduction 

The Public Works provision use "Level of Service," not "v/c" as the relevant city operational 
standard and describes the target as LOS E that the city seeks to achieve at signalized intersections: Sec 
6.33(a) "Level of Service (LOS) Standards.  Maximum operational standards (LOS E) for intersections shall 
be as shown on Table 6-32."  Table 6-32 then establishes the Maximum Operational Standard as LOS E 

 
1 As stated in the DKS TIA, p 9. 
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and then says "and/or v/c < 0.900.  V/C means volume to capacity and is a different measurement referent 
than "LOS".  V/C is an ODOT referent, not a City referent.  It makes sense that the City would require a v/c 
analysis for ODOT facilities within its boundaries.  After all, the City has signalized intersections that are 
also ODOT facilities.  For example the intersection of Kuebler at the ODOT I-5 ramps and, at a certain 
point, Commercial Street becomes an ODOT facility as well.   

This is supported by the City TSP, and the City's TSP controls.  After all, the Transportation Planning 
Rule (TPR) and City provisions about significant effects on transportation systems, are land use rules that 
that implement the TPR.2  And the TPR unequivocally says that the relevant operational standards are 
those in the City's adopted TSP.  OAR 660-012-0060(1)(c)(C).  The relevant operational standards are not 
uncodified Public Works provisions.3   

The CITY TSP requires the City "shall design its streets and intersections to the following LOS 
criteria."  (TSP 3-2 Street Element; and see Element 5-4 (apply the LOS for streets established in the TSP); 
Element 16-6 (describing ways to maintain an appropriate LOS at the Main Street/Center St. bridge)).   

 

 
2 It is well-established that the City is required to interpret its TPR implementing regulations, in a manner that is 
consistent with the TPR. 

3 Per instructions from City staff; DKS used the operational requirements in the Public Works provisions 
not the TPR.  The Public Works provisions are far more conservative that the TSP, capping the relevant 
v/c at .90 for an LOS E while the TSP caps the relevant v/c for LOS E at 1.0.   
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Reasonably read, this means that the City’s operational standard is LOS E which allows v/c ratios 
to be up to 1.00 and still meet the operational standard.   

Through this lens, it is plain to see that the proposal makes no real difference to the long term 
traffic conditions in the area within which the site exists.  The proposal does not change the City's LOS at 
any intersection.  It does have a minimal impact on the v/c of the Kuebler  27th intersection; Kuebler and 
Battle Creek and Kuebler and potentially the 36th Street / Kubler intersections.  However, if approved, the 
Applicant will accept a condition of approval that fully mitigates its impact on Kuebler / 27th intersection; 
and the Kuebler / Battle Creek intersections and add capacity that would not otherwise exist.  And is 
willing to mitigate its proportionate share impact to Kuebler / 36th, if needed.  However as explained 
below, if you use 2021 counts, there is no basis to require the Applicant to make any improvements to 
Kuebler / 36th.    

Regardless, in an effort to ameliorate staff’s concerns, the Applicant conducted new counts for 
the intersections in the study area and performed supplementary analysis regarding the new data.  The 
results are that the counts at all intersections but Kuebler and Commercial are lower than the counts 
taken before the pandemic hit.  

 

Using the 2021 counts, the proposal quite clearly causes no impact to the intersection of 

Kuebler /36th Ave. or the ODOT ramps and is mostly a wash elsewhere, save two intersections.  

The impacts everywhere but two intersections (and at the site driveway at the 27th roundabout) 

stay at the same LOS and v/c both with and without the proposal, if you use the 2021 counts.  This 

is also abundantly clear when you compare the below reflecting the impacts of the proposal if you 
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use 2019 traffic counts and subtract the relative percentage decreases from the 2021 counts from 

the chart above. 

 

The Applicant has stated its willingness to improve Keubler / 27th with the mitigation that DKS 
suggests that will fully mitigate the impacts of the proposal.  In other words, under the proposal, Kuebler 
and 27th will function exactly the same as it will, with or without the proposal.  The only difference being 
if the City approves the proposal, then the Applicant will pay for the improvement.  If the Applicant were 
forced to wait until the completion of the Our Salem project, which plans to amend the plan designation 
and zone the subject property CR (just as the Applicant is seeking here), then the City will have to make 
required improvements because site plan review does not evaluate system wide needs; rather only the 
direct access to and from the site. There will be no occasion to condition this level of system wide 
improvement on a developer other than at the CPC/ZC Approval stage.  The proposal is a win-win because 
the Applicant will fully mitigate its impacts and leave the system as it found it - the same as if the Subject 
Property stayed RA forever.  

The only other intersection of concern is Kuebler and Battle Creek. As noted in the Staff Report, 
Applicant has proposed to mitigate its fair share of the cost of the installation of a second south bound 
turn lane improvement to Kuebler and Battle Creek that will restore that intersection to its existing 
functionality, with or without the proposal. That is because its fair share of the impacts to that intersection 
are only 11% (see Table 13; DKS TIA) and there is no evidence in the record suggesting otherwise.     

However, the Applicant is a good corporate citizen, and has heard the concerns raised by staff 
and the surrounding property owners.  If the Planning Commission is inclined to approve, the Applicant is 
willing to accept a condition of approval that requires it to construct this improvement (specifically to add 
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second south bound turn lane at Kuebler and Battle Creek) and not rely upon its constitutional right to 
only pay its proportionate share.  

This means that (1) two significant corridor improvements become possible at the expense of the 
developer and not the city (something not otherwise possible), and (2) the corridor will function no 
differently with the proposal than if the Subject Property stayed with its RA zoning, which we all know to 
be unlikely.   

e. Oregon Highway Plan (OHP)  

The Oregon Highway Plan (OHP) is the authoritative statement on volume to capacity ratios.  Its 
specifies as follows (OHP, page 8): 

"In applying OHP mobility targets to analyze mitigation, ODOT recognizes that there are 
many variables and levels of uncertainty in calculating volume-to-capacity ratios, 
particularly over a specified planning horizon. After negotiating reasonable levels of 
mitigation for actions required under OAR 660-012-0060, ODOT considers calculated 
values for v/c ratios that are within 0.03 of the adopted target in the OHP to be 
considered in compliance with the target. The adopted mobility target still applies for 
determining significant affect under OAR 660-012-0060. 

 Therefore, any v/c ratio that is calculated to be within 3 one hundredths of a percent of 
the mobility target is deemed to comply with that target. That means the following intersections 
are deemed to meet the City's mobility standard - whether it is LOS E measures to .90 or to 1.0 
as the City's TSP requires: (1) ODOT ramps; (2) Kuebler and Commercial.  

 ODOT also specifies that during the "disruptive event" of the pandemic, that traffic  
counts should not be taken during the pandemic because pandemic traffic behavior is not 
representative of traffic behavior generally.  Instead, during the influence of the disruptive 
event,4 ODOT's rules say that traffic counts should be taken from  historical counts until such 
time as counts return to within 10% or less of normal, non pandemic (disruptive event) counts: 
  

 
Thus, if the City insists upon using the 2021 counts collected by the Applicant, they reflect 
generally lower traffic counts, with abnormally high or low counts for the Kuebler/Commercial; 

 
4 Note ODOT does not say all development must halt until the pandemic ends and normal traffic behavior 
resumes.   
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Kuebler/ODOT ramps and Kuebler 36th intersections.  Accordingly, in no event are those three 
intersection 2021 pandemic counts valid under any best practices analysis.   

III. Textual Interpretation of Goal 12 

In addition to the misapplication of the Public Works Standards as relevant approval criteria, the City’s 
interpretation that the Applicant is required to fully mitigate intersections that are already projected to 
fail is a misinterpretation of the Transportation Planning Rule (TPR). The following italicized section has 
been excerpted from Oregon’s Statewide Planning Goals & Guidelines for Goal 12: Transportation (OAR 
660-015-0000(12)) also known as the TPR: 

 
A transportation plan shall (1) consider all modes of transportation including mass 
transit, air, water, pipeline, rail, highway, bicycle and pedestrian; (2) be based upon an 
inventory of local, regional and state transportation needs; (3) consider the differences 
in social consequences that would result from utilizing differing combinations of 
transportation modes; (4) avoid principal reliance upon any one mode of 
transportation; (5) minimize adverse social, economic and environmental impacts and 
costs; (6) conserve energy; (7) meet the needs of the transportation disadvantaged by 
improving transportation services; (8) facilitate the flow of goods and services so as to 
strengthen the local and regional economy; and (9) conform with local and regional 
comprehensive land use plans. 

OAR Section 660-012-0060(1) governs when a proposed plan amendment significantly affects a 
transportation facility if, based on projected conditions measured at the end of the planning period 
identified in an adopted TSP, if it does any of the following: 

(A) Types or levels of travel or access that are inconsistent with the functional 
classification of an existing or planned transportation facility;  

(B) Degrade the performance of an existing or planned transportation facility 
such that it would not meet the performance standards identified in the TSP or 
comprehensive plan; or  

(C) Degrade the performance of an existing or planned transportation facility 
that is otherwise projected to not meet the performance standards identified in 
the TSP or comprehensive plan.  

Under OAR Section 660-012-0060(2) when a jurisdiction determines, as it has here, that there will 
be a significant effect, the jurisdiction “must ensure that allowed land uses are consistent with the 
identified function, capacity, and performance standards of the facility measured at the end of the 
planning period identified in the adopted TSP through one or a combination of the remedies listed in (a) 
through (e) below.” Interpreting the TPR in the manner suggested by City staff ignores the principles of 
statutory construction.  

The TPR, as with all administrative rules implementing the Oregon statutes, is subject to the statutory 
construction analysis set out in Oregon’s two seminal cases regarding statutory construction, Portland 
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General Electric Co. v. Bureau of Labor & Industries (PGE) and State v. Gaines. 317 Or. 606, 859 P.2d 1143 
(1993); 346 Or. 160, 206 P.3d 1042 (2009). Pursuant to this analytical framework, when interpreting the 
language of the TPR, we first look to the text and then to the context of the provisions which we are 
interpreting. Id.  

The first step in this textual analysis is fairly straight forward, when, as has been established here, a 
City makes a determination that a proposed change to a comprehensive plan would have a significant 
effect on the surrounding area, the City is instructed under OAR 660-012-0060(2) to use either a single or 
a compilation of the measures set out in that subsection to mitigate the impact on the surrounding 
facilities to “ensure that allowed land uses are consistent with the identified function, capacity, and 
performance standards of the facility measured at the end of the planning period identified in the adopted 
TSP”.  

This section makes it clear that, while there is an obligation to make sure the land use are consistent 
with adopted TSP, the City has a variety of mechanisms provided in OAR 660-012-0060 to demonstrate 
compliance with the TPR. The TPR framework is designed to operate as a guiding principle for a City’s 
adoption of amendments where there is a significant effect to the surrounding TSP. Here, the Applicant is 
specifically proposing demonstration of compliance with the TPR through OAR 660-012-0060(2)(d) which 
allows a finding that City is complying by: 

Providing other measures as a condition of development or through a development agreement or 
similar funding method, including, but not limited to, transportation system management measures 
or minor transportation improvements. Local governments shall, as part of the amendment, specify 
when measures or improvements provided pursuant to this subsection will be provided. 

OAR 660-012-0060(2)(d)(emphasis added). The City has indicated an unwillingness to approve the 
Application under this proposal because after the Applicant constructs its proportionate share of the 
needed improvements, four (4) of the intersections will continue to fail at the end of the planning period. 
However, this ignores the acknowledgement implicit within the TPR that full mitigation of all the deficits 
within the surrounding transportation system is not required, based on the multiple avenues for approval 
emphasized above which allows for an expanded set of tools to address the functionality of the system. 
The text indicates that the appropriate analysis is for compliance is whether Applicant’s mitigated impact 
on the surrounding transportation system will result in further degradation of the transportation system. 
As outlined above, Applicant is not further degrading the surrounding transportation system, but is leaving 
it potentially better off than it exists today.  

Applicant’s interpretation is supported by both the text of Section (2), laid out above, which 
emphasizes the opportunity for jurisdictions to use multiple strategies to meet the requirements of the 
TPR, as well as the context provided by OAR 660-012-0060(3), which allows a jurisdiction to approve an 
amendment where there is a significant effect on the surrounding transportation system, provided that 
planned or agreed upon mitigation will result in no further degradation of the transportation system. This 
section provides additional context for Applicant’s argument, focusing on the intent of the TPR to provide 
local jurisdictions with opportunities to approve amendments, provided they will not result in a net 
negative effect on the transportation system. The viability of this path to approval is further supported by 
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ODOT’s review and approval of Applicant’s TIA and associated mitigation proposal, stating that approval 
was acceptable without the proposed mitigation improvement to its facility. 

Applicant has demonstrated under Section (2)(d) that it is willing to enter into an improvement 
agreement that As proposed, there will be adequate capacity to mitigate any further degradation of the 
transportation system at the end of the planning period, and the City and the Applicant have met their 
obligations under the TPR. Applicant proposes full construction of the west bound road slip lane along 
27th Avenue to provide site access as well as full construction of the improvements to Kuebler Blvd. and 
27th Avenue. Upon construction of these improvements, the intersections will be operating at or above 
the required level of service. Applicant’s proposal will provide a net benefit to the transportation system, 
in line with the requirements of the TPR. The Applicant has demonstrated compliance with Statewide 
Planning Goals 11 and 12. 

IV. Constitutional Takings Analysis 

There is another reason that the City may not refuse to allow the Applicant to proceed to develop its 
property unless the Applicant will resolve all congestion at intersections as a condition of approval.  Under 
Koontz v. St. Johns River Water Management District5 an "exaction" includes not just real property, but 
fees or construction requirements.6  That case hold that local government may not deny a development 
proposal because the developer is unwilling to accept unconstitutional conditions of approval.  The staff 
report essentially says that if the Applicant won't improve all intersections to have capacity for other 
developers and city residents, that they will deny the proposal.  This is not permitted.  The Applicant has 
proposed to mitigate its impacts and the city can require that the Applicant do no more than that.  That 
is because a demand to mitigate for impacts that are not the result of the proposal violate the 
unconstitutional conditions doctrine announced in Dolan v. City of Tigard 7 which explains how the Fifth 
Amendment to the United States Constitution applies in such situations and applies coequally to Article I, 
Section 18 of the Oregon Constitution.  Together the Fifth Amendment to the United States Constitution 
and Article I, Section 18 of the Oregon Constitution are referred to for simplicity as the "Takings Clause". 

Moreover, Nollan v. California Coastal Commission8 requires that any conditions imposed must have 
an essential nexus to an adopted local standard.  There is no adopted local standard that support's the 
City's demand to either fix the congestion projected in the Kuebler corridor in the next 20 years or be 
denied development approval.  Therefore, the recommendation of denial of the application based on the 
idea that the Applicant will not accede to such conditions violates the Nollan principle as it applies to 
denials aswell as explained in Koontz.   

 
5 570 US 2588, 133 S Ct 2586, 186 L Ed 2d 697 (2013). 

6 Koontz additionally holds that local government may not simply deny an application if an applicant will not agree 
to an unconstitutional exaction. 

7 512 US 374, 114 S Ct 2309, 129 L Ed2d 304 (1994) 

8 483 US 825, 107 S Ct 3141, 97 L Ed2d 677 (1987) 
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  Neither the TPR nor the City's code can lawfully be interpreted in a manner that would require an 
unconstitutional taking. The determination of whether an exaction complies with the Takings Clause is a 
four-part test established in Nollan and Dolan: 

1. There must be an "essential nexus" between the approval sought by the applicant and 
the purpose behind the applicable criteria; 

2. The condition must relate to the burdens created by the application; 

3. The condition must be "roughly proportional" in nature and degree to the impacts created 
by the application, but no precise mathematical formula is required; and 

4. Local government has the burden of demonstrating that the test has been met and must 
make an "individualized determination," i.e., based upon the impacts of the particular 
application before the local government. 

On August 22, 2021, the Applicant submitted the Application, requesting that the City use its quasi-judicial 
authority to approve a comprehensive plan amendment and zone change for the Subject Property, 
expediting a change to the Salem Area Comprehensive Plan and the associated zoning in line with the Our 
Salem proposal. As the Application is required for development of the Subject Property inline with the 
commercial nature of the area, the Application is the type of application where the City is required to 
make a discretionary determination regarding the required mitigation. 

Accordingly, the TPR Analysis prepared for the comprehensive plan amendment is based on the 
proposed zoning’s reasonable worst-case scenario and evaluates the impact to the 2035 transportation 
system. The TIA shows that at the end of the planning period there will be six (6) intersections that the 
worst-case scenario development will significantly effect, as defined in the TPR, five (5) of these 
intersections fail under the existing zoning, providing a sufficient nexus to Applicant’s proposed 
development. Under the TPR, the Applicant must mitigate its impacts on the surrounding transportation 
system. Applicant has proposed mitigation that either meets or exceeds its projected impact on the 
transportation system, meeting its proportionate share obligation under the TPR, requiring Applicant to 
address the burden created by the Application.   

The City argues that because Applicant’s proportionate share allocation does not fully mitigate 
the above four (4) intersections, it does not comply with the TPR.  However, the TPR is limited in this 
instance by the Takings Clause, which applies because the City is making an individualized exaction 
determination based on the impact of a particularized application before it. This use of the City’s 
discretionary permitting authority in determining the exactions required to mitigate that transportation 
impacts over the planning period. This is precisely the type of discretionary determination that the United 
States Supreme Court intended to be scrutinized under the Takings Clause, requiring a proportionality 
analysis for off-site improvements required under the TPR. 
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V. Proposed Improvements 

As outlined in the statutory analysis setout above, Applicant is permitted to mitigate its impact on 
the surrounding transportation system to a degree that does not “further degrade” the transportation 
system, without requiring full mitigation of the failing intersections as judged at the end of the planning 
period. Applicant is proposing through the construction of off-site improvements and financial 
contribution, mitigation of its impact on the surrounding area to a degree that the transportation system 
will still operate below the City’s operating standard at the end of the planning period, however, above 
the current projected operating standard. Applicant proposes the following revised Recommendation to 
the Planning Commission and Condition of Approval: 

RECOMMENDATION: 

Based upon the Facts and Findings contained in the staff report, supplemental testimony given 
by the applicant and their team, the Applicant requests that the Planning Commission take the 
following actions for the 24.66-acre property at Kuebler Blvd. and 27th Avenue SE (Marion 
County Assessor map and tax lot numbers: 083W12C / 2201): 

 
A.  APPROVE Minor Comprehensive Plan Map Amendment from “Developing 

Residential” to “Commercial”; and 
 

B. APPROVE Zone Change from RA (Residential Agriculture) to CR (Retail Commercial). 

CONDITION OF APPROVAL:  

Applicant will enter into an Improvement Agreement with the City under which the Applicant will: 
(1) fully construct the west bound road slip lane along 27th Avenue to provide site access; (2) fully 
construct the improvements to Kuebler Blvd. and 27th Avenue; (3) construct the second south 
bound lane on Kuebler Blvd. and Battle Creek; and (4) pay $118,000.00 to the City of Salem for 
the applicant’s proportionate share of improving the intersection of Kuebler Blvd. and 36th Ave..  
The improvements shall be constructed in accordance with the Improvement Agreement.  

VI. Conclusion 

Applicant has satisfied the applicable approval criteria for the consolidated Comprehensive Plan 
Amendment and Zone Change. Applicant respectfully requests the Planning Commission approve the 
Application with the following condition of approval. 



November 10, 2020

Si necesita ayuda para comprender esta información, por favor llame 503-588-6173.

NOTICE OF FINAL LAND USE DECISION Class 3 Site Plan Review / Class 2 Driveway Approach
Permit Case No. SPR- DAP18-15 for property located at
2500-2600 Boone Road SE - 97306

YOU ARE HEREBY NOTIFIED that the City Council of the City of Salem adopted Order No. 2020-5 at their
November 9, 2020 session approving the applications. A copy of the Order is attached.

Any person with standing may appeal the City Council NOMS\SXW La PSUSWQ K b@X]SMO XP =W]OW] ]X 4YYOKUc `S]R ]RO

Oregon Land Use Board of Appeals (LUBA), not later than 21 days after November 10, 2020. An appeal of

a land use decision must conform to the procedures and requirements of LUBA. Anyone with questions

regarding filing an appeal with LUBA should contact an attorney or LUBA. The address and telephone number

for LUBA is 775 Summer Street NE, Suite No. 330, Salem, Oregon 97301-1283, phone number 503-373-1265.

The complete case file, including findings, conclusions, modifications, and conditions of approval, if any, is
available for review at the Community Development Department, 555 Liberty St SE, Room 305, Salem OR
97301. If you have any further questions, you may contact the City of Salem Planning Division at 503-588-
6173.

Lisa Anderson-Ogilvie, AICP
Deputy Community Development Director & Planning Administrator

Attachment: Order No. 2020-5

G:\CD\PLANNING\CASE APPLICATION Files 2011-On\SITE PLAN REVIEW - Type II\2018\Processing Docs\SPR-DAP18-15 2500-2600 Blk Boone Rd
SE (Costco - Aaron)\APPEAL DOCS

EXHIBIT 1 
Page 1 of 116



EXHIBIT 1 
Page 2 of 116



EXHIBIT 1 
Page 3 of 116



EXHIBIT 1 
Page 4 of 116



EXHIBIT 1 
Page 5 of 116



EXHIBIT 1 
Page 6 of 116



EXHIBIT 1 
Page 7 of 116



EXHIBIT 1 
Page 8 of 116



EXHIBIT 1 
Page 9 of 116



EXHIBIT 1 
Page 10 of 116



EXHIBIT 1 
Page 11 of 116



EXHIBIT 1 
Page 12 of 116



EXHIBIT 1 
Page 13 of 116



EXHIBIT 1 
Page 14 of 116



EXHIBIT 1 
Page 15 of 116



EXHIBIT 1 
Page 16 of 116



EXHIBIT 1 
Page 17 of 116



EXHIBIT 1 
Page 18 of 116



EXHIBIT 1 
Page 19 of 116



EXHIBIT 1 
Page 20 of 116



EXHIBIT 1 
Page 21 of 116



EXHIBIT 1 
Page 22 of 116



EXHIBIT 1 
Page 23 of 116



EXHIBIT 1 
Page 24 of 116



EXHIBIT 1 
Page 25 of 116



EXHIBIT 1 
Page 26 of 116



EXHIBIT 1 
Page 27 of 116



EXHIBIT 1 
Page 28 of 116



EXHIBIT 1 
Page 29 of 116



EXHIBIT 1 
Page 30 of 116



EXHIBIT 1 
Page 31 of 116



EXHIBIT 1 
Page 32 of 116



EXHIBIT 1 
Page 33 of 116



EXHIBIT 1 
Page 34 of 116



EXHIBIT 1 
Page 35 of 116



EXHIBIT 1 
Page 36 of 116



EXHIBIT 1 
Page 37 of 116



EXHIBIT 1 
Page 38 of 116



EXHIBIT 1 
Page 39 of 116



EXHIBIT 1 
Page 40 of 116



EXHIBIT 1 
Page 41 of 116



EXHIBIT 1 
Page 42 of 116



EXHIBIT 1 
Page 43 of 116



EXHIBIT 1 
Page 44 of 116



EXHIBIT 1 
Page 45 of 116



EXHIBIT 1 
Page 46 of 116



EXHIBIT 1 
Page 47 of 116



EXHIBIT 1 
Page 48 of 116



EXHIBIT 1 
Page 49 of 116



EXHIBIT 1 
Page 50 of 116



EXHIBIT 1 
Page 51 of 116



EXHIBIT 1 
Page 52 of 116



EXHIBIT 1 
Page 53 of 116



EXHIBIT 1 
Page 54 of 116



EXHIBIT 1 
Page 55 of 116



EXHIBIT 1 
Page 56 of 116



EXHIBIT 1 
Page 57 of 116



EXHIBIT 1 
Page 58 of 116



EXHIBIT 1 
Page 59 of 116



EXHIBIT 1 
Page 60 of 116



EXHIBIT 1 
Page 61 of 116



EXHIBIT 1 
Page 62 of 116



EXHIBIT 1 
Page 63 of 116



EXHIBIT 1 
Page 64 of 116



EXHIBIT 1 
Page 65 of 116



EXHIBIT 1 
Page 66 of 116



EXHIBIT 1 
Page 67 of 116



EXHIBIT 1 
Page 68 of 116



EXHIBIT 1 
Page 69 of 116



EXHIBIT 1 
Page 70 of 116



EXHIBIT 1 
Page 71 of 116



EXHIBIT 1 
Page 72 of 116



EXHIBIT 1 
Page 73 of 116



EXHIBIT 1 
Page 74 of 116



EXHIBIT 1 
Page 75 of 116



EXHIBIT 1 
Page 76 of 116



EXHIBIT 1 
Page 77 of 116



EXHIBIT 1 
Page 78 of 116



EXHIBIT 1 
Page 79 of 116



EXHIBIT 1 
Page 80 of 116



EXHIBIT 1 
Page 81 of 116



EXHIBIT 1 
Page 82 of 116



EXHIBIT 1 
Page 83 of 116



EXHIBIT 1 
Page 84 of 116



EXHIBIT 1 
Page 85 of 116



EXHIBIT 1 
Page 86 of 116



EXHIBIT 1 
Page 87 of 116



EXHIBIT 1 
Page 88 of 116



EXHIBIT 1 
Page 89 of 116



EXHIBIT 1 
Page 90 of 116



EXHIBIT 1 
Page 91 of 116



EXHIBIT 1 
Page 92 of 116



EXHIBIT 1 
Page 93 of 116



EXHIBIT 1 
Page 94 of 116



EXHIBIT 1 
Page 95 of 116



EXHIBIT 1 
Page 96 of 116



EXHIBIT 1 
Page 97 of 116



EXHIBIT 1 
Page 98 of 116



EXHIBIT 1 
Page 99 of 116



EXHIBIT 1 
Page 100 of 116



EXHIBIT 1 
Page 101 of 116



EXHIBIT 1 
Page 102 of 116



EXHIBIT 1 
Page 103 of 116



EXHIBIT 1 
Page 104 of 116



EXHIBIT 1 
Page 105 of 116



EXHIBIT 1 
Page 106 of 116



EXHIBIT 1 
Page 107 of 116



EXHIBIT 1 
Page 108 of 116



EXHIBIT 1 
Page 109 of 116



EXHIBIT 1 
Page 110 of 116



EXHIBIT 1 
Page 111 of 116



EXHIBIT 1 
Page 112 of 116



EXHIBIT 1 
Page 113 of 116



EXHIBIT 1 
Page 114 of 116



EXHIBIT 1 
Page 115 of 116



EXHIBIT 1 
Page 116 of 116




