MEMO

To: Olivia Dias

From: Wendie Kellington
Mark Shipman

Date: November 2, 2021

Re: Minor Comprehensive Plan Map Amendment & Zone Change Case No. CPC-ZC21-04; for Property
Located at 2900 Block of Kuebler Blvd. SE (AMANDA Application NO. 21-115803-Z0; 21-115805-
Z0)

L. Executive Summary

This memo is in response to the Staff Report issued on October 26, 2021 (the “Staff Report”). The
Staff Report states that the Application satisfies all of the applicable approval criteria with the exception
of Statewide Planning Goal 11 (Public Facilities and Services) and Goal 12 (Transportation) because
Applicant fails to demonstrate that it fully mitigates its traffic impact in the surrounding area. Applicant
provided a Transportation Planning Rule (TPR) Analysis demonstrating, as outlined below, that the
Applicant not only satisfies the TPR, but exceeds the applicable mitigation requirements. Applicant is
prepared to construct the necessary improvements required to bring the surrounding transportation
system up to the level of service required at the end of the planning period, improving the status of the
surrounding transportation system to a degree that it will be operating at a higher capacity than it is
currently operating. This is beyond what is required by the TPR, satisfying Goal 12, and by extension
remedying Staff’s perceived deficit as it pertains to Goal 11. As conditioned, the Applicant has
demonstrated that it has met the applicable approval criteria.

1l Response to Traffic Count Design Standards

a. Counts over Two Years Old
i. Applicable Standards do not Prohibit Use of Applicant's Traffic Counts; Rather
they are "Best Practices"

The applicable standards that apply to this application are articulated at SRC Section 64.025(2).
None of those standards require compliance with the Public Works Design Standards (“Public Works
Standards”) discussed in the Staff Report and associated Public Works Memorandum. The Public Works
Standards are not codified by the City Council and, as a technical matter, are not applicable standards and
criteria for land use applications. That is because the "codification rule" of ORS 227.173(1) requires that
all standards and criteria applicable to land use applications be "set forth in the development ordinance."
That is not the case for the Public Works Standards. See also ORS 197.175(2)(d) (stating same).
Accordingly, while the Public Works Standards can provide helpful guidance in weighing the credibility of
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evidence provided by an Applicant, they cannot be used as a basis for approval or denial of this
Application. Further, City Council is free to update them with other guidance as it deems appropriate.

The net result is that there are no applicable standards that specify the age of traffic counts
deemed to be credible and accurate. That leaves us with best transportation engineering practices. ODOT,
an agency that knows something about transportation engineering best practices, has adopted a policy
that explains what the best practices are for conducting traffic counts during the pandemic - a "disruptive
condition" per ODOT's terminology. In that policy, ODOT explains best practices are not to take traffic
counts during the pandemic, at least not until such time as the counts at affected intersections return to
something no different than 10% (plus or minus) of normal conditions. That ODOT rule and policy is
explained and attached to the DKS Supplement submitted this date.

b. Applicant's Traffic Counts are Reliable, Credible and Consistent with Best
Practices

The City Council has followed ODOT's best practices policy about pandemic counts, agreeing that
pandemic counts are unreliable in its site plan review approval for the neighboring Costco site, attached
as Exhibit 1, p 55-56. There is no reason to apply a different analysis here; it is the same pandemic with
the same disruptive impact on traffic behavior. The City Council as the governing body of the City has
therefore previously superseded the uncodified Public Works Standards, which has not been adjusted to
account for with the unriability of traffic counts collected in the pandemic. The Applicant’s traffic counts
are reliable, credible and consistent with transportation engineering best practices, as the City Council
has articulated them.

c. The Costco Construction Does Not Represent a “Disruptive Event”

As noted, the published ODOT policy regarding the collection of data during the Covid pandemic
is that "New traffic counts should only be taken during "disruptive events" like a global pandemic, when
the data already available "is not sufficient for decision making." ODOT’s Analysis and Procedures Manual,
Appendix 3E. It may be that the City of Salem is classifying the construction of a large format store - Costco
- as a “disruptive event”. That is incorrect and establishes an unsupportable precedent for the City that
every larger format development application - whether a school, store, gym, or city council structure -
delays the development of nearby projects for an indefinite period.

In the first place, no transportation engineering best practices or adopted or even suggested city
standard has ever suggested that the opening of a store requires the delay of all other development
applications in nearby parts of the City until the months, years, or longer, it takes for an approved store
to open. After all, not every approved store opens. There is simply no lawful basis for such a position and
it violates the codification rule of ORS 227.173(1) and ORS 197.175(2)(d).

Second, the position essentially declares an unlawful moratorium contrary to ORS 197.520. Even
lawfully declared moratoriums can only last up to 120-days.

Third, the position is an unlawful collateral attack on the City Council's determination that the
traffic counts supporting the Costco project are appropriate. In the Costco approval decision, the City
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Council determined twenty-nine times that Costco's traffic analyses were credible/reliable. The City
Council and Public Works Department supported Costco traffic analyses, provided modeling and analysis
for Costco's, and indeed the entire shopping center's, traffic impacts associated with the full buildout of
that site. Accordingly, then, just like Costco, the City, and the City's Public Works Department, the
Applicant (and Planning Commission) is entitled to rely upon the Costco traffic studies as a point of
beginning for the DKS traffic analysis presented here. Staff’s claims that the Applicant's traffic analysis is
inadequate merely because staff apparently now does not believe the Costco analysis, is not only
offensive and but also unlawful. As a matter of law, the Costco analysis are binding as credible, reliable
and otherwise appropriate, on the City and area developers. It is simply not possible to claim otherwise.

d. Even if you use the Public Works provisions, the counts are proper

Sec. 6.33 of the Public Works provision has the 2-year provision that says counts more than two
years old, or taken during holiday weeks or during construction are not supposed to be used. However,
that section applies to the contents of a TIA, not to the contents or timing of a land use application.
Rather, it is a provision that by its express terms applies only to the development of the Traffic Impact
Analysis has nothing to do with the age of counts when an application is submitted, often long after the
TIA is prepared given the complexity of land use permitting. There is no reasonable interpretation that
the 2-year provision applies to anything other than the development of the TIA. The two-year provision
falls under the heading of "Peak Traffic Hours" and expressly says "Traffic Studies shall comply with the
following..." Itis under Sec. 6.33 which exists by its terms to do nothing more than to specify the Public
Works requirements for a Traffic Impact Analysis. To the extent there can be any doubt, the Public Works
provisions at "Appendix C" is the outline of the "Traffic Impact Analysis Report Format" and outlies each
of the Public Works provision's requirements for TIA's which refer to all of the sections of 6.33 as
pertaining to the contents of a TIA, not an application for development approval.

The Applicant's traffic counts were derived from counts taken May-June 2019%, as so are
unequivocally taken within the two-year window for traffic analyses. The only intersection where the
counts are slightly older than two-years from the date of the TIA (February 15, 2017), are those for the
Kuebler/Commercial intersection. But as explained under the hearing immediately below, pandemic
counts at that intersection are known to be erroneous and lack credibility because the intersection is
functioning 12% above normal counts for no apparently reason other than changed traffic behavior due
to the pandemic. As ODOT's published policy for traffic counts in the pandemic makes clear, in such
circumstances, pre-pandemic counts are to be used. That is the case here.

e. New Traffic Counts
1. Introduction
The Public Works provision use "Level of Service," not "v/c" as the relevant city operational
standard and describes the target as LOS E that the city seeks to achieve at signalized intersections: Sec

6.33(a) "Level of Service (LOS) Standards. Maximum operational standards (LOS E) for intersections shall
be as shown on Table 6-32." Table 6-32 then establishes the Maximum Operational Standard as LOS E

! As stated in the DKS TIA, p 9.
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and then says "and/or v/c < 0.900. V/C means volume to capacity and is a different measurement referent
than "LOS". V/Cis an ODOT referent, not a City referent. It makes sense that the City would require a v/c
analysis for ODOT facilities within its boundaries. After all, the City has signalized intersections that are
also ODOT facilities. For example the intersection of Kuebler at the ODOT I-5 ramps and, at a certain
point, Commercial Street becomes an ODOT facility as well.

This is supported by the City TSP, and the City's TSP controls. Afterall, the Transportation Planning
Rule (TPR) and City provisions about significant effects on transportation systems, are land use rules that
that implement the TPR.? And the TPR unequivocally says that the relevant operational standards are
those in the City's adopted TSP. OAR 660-012-0060(1)(c)(C). The relevant operational standards are not
uncodified Public Works provisions.®

The CITY TSP requires the City "shall design its streets and intersections to the following LOS

criteria." (TSP 3-2 Street Element; and see Element 5-4 (apply the LOS for streets established in the TSP);
Element 16-6 (describing ways to maintain an appropriate LOS at the Main Street/Center St. bridge)).

Level Of Service Definitions for Signalized Intersections

LEVEL OF
SERVICE TRAFFIC FLOW CHARACTERISTICS
A Very low delay, less than 5.0 seconds per vehicle. This occurs when traffic progression is extremely
favorable, and most vehicles arrive during the green phase. The traffic volume-to-capacity (V/C) ratio is
between 0.0 to 0.60.
B Average delay is in the range of 5.1 to 15.0 seconds per vehicle. This generally occurs with good traffic
progression. More vehicles stop than for LOS A. The traffic V/C ratio is between 0.61 to 0.70.
C Average delay is in the range of 15.1 to 25.0 seconds per vehicle. These higher delays may result from fair
traffic progression and/or longer signal cycle lengths. The number of vehicles stopping is significant at this
level, although some may still pass through the intersection without stopping. Individual vehicles may have to
wait through more than one green signal phase. The traffic V/C ratio is between 0.71 to 0.80.
D Average delay is in the range of 25.1 to 40 seconds per vehicle. The influence of congestion becomes

more noticeable. Longer delays may result from combination of unfavorable traffic progression, longer cycle

lengths, or high V/C ratios. Many vehicles stop, and the proportion of vehicles not stopping declines. Groups

of vehicles may frequently have to wait through more than one green signal at this point. The traffic V/C ratio
is between 0.81 to 0.90.

E Average delay is in the range of 40.1 to 60 seconds per vehicle, This is considered to be the limit of
acceptable delay. These high delay values generally indicate poor traffic progression, long signal cycle
lengths, and high V/C ratios. Groups of vehicles frequently have to wait through more than one green signal
at this point. Thetraffic V/IC ratiois between 09116 1.00. The intersection is basically operating at capacity.

F Reflects forced flow, with an average delay in excess of 60 seconds per vehicle. This condition indicates that
the intersection has greater vehicle arrival rates than its capacity. Poor traffic progression and long signal
cycle lengths may be major contributing causes to such long delays. Groups of vehicles will be waiting
through two or more green signal cycles at this point. The traffic V/C ratios are > 1.00.

2 It is well-established that the City is required to interpret its TPR implementing regulations, in a manner that is
consistent with the TPR.

3 Per instructions from City staff; DKS used the operational requirements in the Public Works provisions
not the TPR. The Public Works provisions are far more conservative that the TSP, capping the relevant
v/c at .90 for an LOS E while the TSP caps the relevant v/c for LOS E at 1.0.
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Reasonably read, this means that the City’s operational standard is LOS E which allows v/c ratios
to be up to 1.00 and still meet the operational standard.

Through this lens, it is plain to see that the proposal makes no real difference to the long term
traffic conditions in the area within which the site exists. The proposal does not change the City's LOS at
any intersection. It does have a minimal impact on the v/c of the Kuebler 27" intersection; Kuebler and
Battle Creek and Kuebler and potentially the 36 Street / Kubler intersections. However, if approved, the
Applicant will accept a condition of approval that fully mitigates its impact on Kuebler / 27" intersection;
and the Kuebler / Battle Creek intersections and add capacity that would not otherwise exist. And is
willing to mitigate its proportionate share impact to Kuebler / 36th, if needed. However as explained
below, if you use 2021 counts, there is no basis to require the Applicant to make any improvements to
Kuebler / 36™.

Regardless, in an effort to ameliorate staff’s concerns, the Applicant conducted new counts for
the intersections in the study area and performed supplementary analysis regarding the new data. The
results are that the counts at all intersections but Kuebler and Commercial are lower than the counts
taken before the pandemic hit.

TABLE 2: HISTORICAL AND NEW TRAFFIC COUNT COMPARISON (PM PEAK)

HISTORICAL 2021 NEW VS

INTERSECTION NEW 2021 TEV © NET CHANGE

TEV A8 HISTORICAL ©

KUEBLER BLVD/ 4,935 5,522 112% +12%
KUEBLER BLVD/ 4,502 4,266 95% 5%
e BLvb/ 3,779 3,516 93% 7%
e gé‘”’" - 4,300 3,805 88% -12%
e 3,181 2,864 90% -10%
K erve/ 2,671 2,343 88% -12%
E{‘;FEBEOEFEEFEE 1,249 1,182 95% 5%

AVERAGE ACROSS STUDY AREA 09404 -6%0

Using the 2021 counts, the proposal quite clearly causes no impact to the intersection of
Kuebler /36" Ave. or the ODOT ramps and is mostly a wash elsewhere, save two intersections.
The impacts everywhere but two intersections (and at the site driveway at the 27" roundabout)
stay at the same LOS and v/c both with and without the proposal, if you use the 2021 counts. This
is also abundantly clear when you compare the below reflecting the impacts of the proposal if you
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use 2019 traffic counts and subtract the relative percentage decreases from the 2021 counts from
the chart above.

TABLE 10: STUDY INTERSECTION OPERATIONS WITH MITIGATIONS (2035)

OPERATIONS PM PEAK HOUR
INTERSECTION STA’:g:RDS MITIGATION
MITIGATION v/C  DELAY LOS
SIGNALIZED
KUEBLER BLVD/ ) o o B ) B
COMMERCIAL ST 1.02, LOS E Signal timing optimization
KUEBLER BLVD/ 1.02, LOS F Install Second SBL 1.01  91.0 F

BATTLE CREEK RD

KUEBLER BLVD/ Dual NBR and Dual NBL, change

27™ AVE 1.29,1L05 F phasing to Protected for NBL and 1.14 87.5 F
SBL

KUEBLER BLVD/I-5 Install a third southbound right tumn

SB RAMPS 0.90 lane on the off-ramp® 0.85 9.6 A

KUEBLER BLVD/ Separate WBR lane, requires

36™ AVE 1.17,LOSE widening east leg of intersection 1.22 7.4 E

ROUNDABOUT

27TH ST/ LOS E

SITE ACCESS v/c < 0.90 Add a second WBR lane 0.84 15.5 C

The Applicant has stated its willingness to improve Keubler / 27" with the mitigation that DKS
suggests that will fully mitigate the impacts of the proposal. In other words, under the proposal, Kuebler
and 27™ will function exactly the same as it will, with or without the proposal. The only difference being
if the City approves the proposal, then the Applicant will pay for the improvement. If the Applicant were
forced to wait until the completion of the Our Salem project, which plans to amend the plan designation
and zone the subject property CR (just as the Applicant is seeking here), then the City will have to make
required improvements because site plan review does not evaluate system wide needs; rather only the
direct access to and from the site. There will be no occasion to condition this level of system wide
improvement on a developer other than at the CPC/ZC Approval stage. The proposal is a win-win because
the Applicant will fully mitigate its impacts and leave the system as it found it - the same as if the Subject
Property stayed RA forever.

The only other intersection of concern is Kuebler and Battle Creek. As noted in the Staff Report,
Applicant has proposed to mitigate its fair share of the cost of the installation of a second south bound
turn lane improvement to Kuebler and Battle Creek that will restore that intersection to its existing
functionality, with or without the proposal. That is because its fair share of the impacts to that intersection
are only 11% (see Table 13; DKS TIA) and there is no evidence in the record suggesting otherwise.

However, the Applicant is a good corporate citizen, and has heard the concerns raised by staff

and the surrounding property owners. If the Planning Commission is inclined to approve, the Applicant is
willing to accept a condition of approval that requires it to construct this improvement (specifically to add
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second south bound turn lane at Kuebler and Battle Creek) and not rely upon its constitutional right to
only pay its proportionate share.

This means that (1) two significant corridor improvements become possible at the expense of the
developer and not the city (something not otherwise possible), and (2) the corridor will function no
differently with the proposal than if the Subject Property stayed with its RA zoning, which we all know to
be unlikely.

e. Oregon Highway Plan (OHP)

The Oregon Highway Plan (OHP) is the authoritative statement on volume to capacity ratios. Its
specifies as follows (OHP, page 8):

"In applying OHP mobility targets to analyze mitigation, ODOT recognizes that there are
many variables and levels of uncertainty in calculating volume-to-capacity ratios,
particularly over a specified planning horizon. After negotiating reasonable levels of
mitigation for actions required under OAR 660-012-0060, ODOT considers calculated
values for v/c ratios that are within 0.03 of the adopted target in the OHP to be
considered in compliance with the target. The adopted mobility target still applies for
determining significant affect under OAR 660-012-0060.

Therefore, any v/c ratio that is calculated to be within 3 one hundredths of a percent of
the mobility target is deemed to comply with that target. That means the following intersections
are deemed to meet the City's mobility standard - whether it is LOS E measures to .90 or to 1.0
as the City's TSP requires: (1) ODOT ramps; (2) Kuebler and Commercial.

ODOT also specifies that during the "disruptive event" of the pandemic, that traffic
counts should not be taken during the pandemic because pandemic traffic behavior is not
representative of traffic behavior generally. Instead, during the influence of the disruptive
event,* ODOT's rules say that traffic counts should be taken from historical counts until such
time as counts return to within 10% or less of normal, non pandemic (disruptive event) counts:

Resumption of Project Counting

Project fraffic counting can generally be resumed when the difference between current year and
prior year volumes is less than 10 to 20 percent, which is within the range of normal volume
variations. The difference may be determined by comparing current volumes to volumes prior to
the disruptive event. Continuous count locations within the study area can be used. It may be
necessary to supplement the continuous count locations with check counts at other sites.
Volumes being compared should be seasonally adjusted so the time periods are equivalent.

Thus, if the City insists upon using the 2021 counts collected by the Applicant, they reflect
generally lower traffic counts, with abnormally high or low counts for the Kuebler/Commercial;

4 Note ODOT does not say all development must halt until the pandemic ends and normal traffic behavior
resumes.
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Kuebler/ODOT ramps and Kuebler 36" intersections. Accordingly, in no event are those three
intersection 2021 pandemic counts valid under any best practices analysis.

Textual Interpretation of Goal 12

In addition to the misapplication of the Public Works Standards as relevant approval criteria, the City’s
interpretation that the Applicant is required to fully mitigate intersections that are already projected to
fail is a misinterpretation of the Transportation Planning Rule (TPR). The following italicized section has
been excerpted from Oregon’s Statewide Planning Goals & Guidelines for Goal 12: Transportation (OAR
660-015-0000(12)) also known as the TPR:

A transportation plan shall (1) consider all modes of transportation including mass
transit, air, water, pipeline, rail, highway, bicycle and pedestrian; (2) be based upon an
inventory of local, regional and state transportation needs; (3) consider the differences
in social consequences that would result from utilizing differing combinations of
transportation modes; (4) avoid principal reliance upon any one mode of
transportation; (5) minimize adverse social, economic and environmental impacts and
costs; (6) conserve energy; (7) meet the needs of the transportation disadvantaged by
improving transportation services; (8) facilitate the flow of goods and services so as to
strengthen the local and regional economy; and (9) conform with local and regional
comprehensive land use plans.

OAR Section 660-012-0060(1) governs when a proposed plan amendment significantly affects a
transportation facility if, based on projected conditions measured at the end of the planning period
identified in an adopted TSP, if it does any of the following:

(A) Types or levels of travel or access that are inconsistent with the functional
classification of an existing or planned transportation facility;

(B) Degrade the performance of an existing or planned transportation facility
such that it would not meet the performance standards identified in the TSP or
comprehensive plan; or

(C) Degrade the performance of an existing or planned transportation facility
that is otherwise projected to not meet the performance standards identified in
the TSP or comprehensive plan.

Under OAR Section 660-012-0060(2) when a jurisdiction determines, as it has here, that there will
be a significant effect, the jurisdiction “must ensure that allowed land uses are consistent with the
identified function, capacity, and performance standards of the facility measured at the end of the
planning period identified in the adopted TSP through one or a combination of the remedies listed in (a)
through (e) below.” Interpreting the TPR in the manner suggested by City staff ignores the principles of
statutory construction.

The TPR, as with all administrative rules implementing the Oregon statutes, is subject to the statutory
construction analysis set out in Oregon’s two seminal cases regarding statutory construction, Portland
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General Electric Co. v. Bureau of Labor & Industries (PGE) and State v. Gaines. 317 Or. 606, 859 P.2d 1143
(1993); 346 Or. 160, 206 P.3d 1042 (2009). Pursuant to this analytical framework, when interpreting the
language of the TPR, we first look to the text and then to the context of the provisions which we are
interpreting. /d.

The first step in this textual analysis is fairly straight forward, when, as has been established here, a
City makes a determination that a proposed change to a comprehensive plan would have a significant
effect on the surrounding area, the City is instructed under OAR 660-012-0060(2) to use either a single or
a compilation of the measures set out in that subsection to mitigate the impact on the surrounding
facilities to “ensure that allowed land uses are consistent with the identified function, capacity, and
performance standards of the facility measured at the end of the planning period identified in the adopted
TSP”.

This section makes it clear that, while there is an obligation to make sure the land use are consistent
with adopted TSP, the City has a variety of mechanisms provided in OAR 660-012-0060 to demonstrate
compliance with the TPR. The TPR framework is designed to operate as a guiding principle for a City’s
adoption of amendments where there is a significant effect to the surrounding TSP. Here, the Applicant is
specifically proposing demonstration of compliance with the TPR through OAR 660-012-0060(2)(d) which
allows a finding that City is complying by:

Providing other measures as a condition of development or through a development agreement or
similar funding method, including, but not limited to, transportation system management measures
or minor transportation improvements. Local governments shall, as part of the amendment, specify
when measures or improvements provided pursuant to this subsection will be provided.

OAR 660-012-0060(2)(d)(emphasis added). The City has indicated an unwillingness to approve the
Application under this proposal because after the Applicant constructs its proportionate share of the
needed improvements, four (4) of the intersections will continue to fail at the end of the planning period.
However, this ignores the acknowledgement implicit within the TPR that full mitigation of all the deficits
within the surrounding transportation system is not required, based on the multiple avenues for approval
emphasized above which allows for an expanded set of tools to address the functionality of the system.
The text indicates that the appropriate analysis is for compliance is whether Applicant’s mitigated impact
on the surrounding transportation system will result in further degradation of the transportation system.
As outlined above, Applicant is not further degrading the surrounding transportation system, but is leaving
it potentially better off than it exists today.

Applicant’s interpretation is supported by both the text of Section (2), laid out above, which
emphasizes the opportunity for jurisdictions to use multiple strategies to meet the requirements of the
TPR, as well as the context provided by OAR 660-012-0060(3), which allows a jurisdiction to approve an
amendment where there is a significant effect on the surrounding transportation system, provided that
planned or agreed upon mitigation will result in no further degradation of the transportation system. This
section provides additional context for Applicant’s argument, focusing on the intent of the TPR to provide
local jurisdictions with opportunities to approve amendments, provided they will not result in a net
negative effect on the transportation system. The viability of this path to approval is further supported by
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ODOQT’s review and approval of Applicant’s TIA and associated mitigation proposal, stating that approval
was acceptable without the proposed mitigation improvement to its facility.

Applicant has demonstrated under Section (2)(d) that it is willing to enter into an improvement
agreement that As proposed, there will be adequate capacity to mitigate any further degradation of the
transportation system at the end of the planning period, and the City and the Applicant have met their
obligations under the TPR. Applicant proposes full construction of the west bound road slip lane along
27" Avenue to provide site access as well as full construction of the improvements to Kuebler Blvd. and
27" Avenue. Upon construction of these improvements, the intersections will be operating at or above
the required level of service. Applicant’s proposal will provide a net benefit to the transportation system,
in line with the requirements of the TPR. The Applicant has demonstrated compliance with Statewide
Planning Goals 11 and 12.

Iv. Constitutional Takings Analysis

There is another reason that the City may not refuse to allow the Applicant to proceed to develop its
property unless the Applicant will resolve all congestion at intersections as a condition of approval. Under
Koontz v. St. Johns River Water Management District® an "exaction" includes not just real property, but
fees or construction requirements.® That case hold that local government may not deny a development
proposal because the developer is unwilling to accept unconstitutional conditions of approval. The staff
report essentially says that if the Applicant won't improve all intersections to have capacity for other
developers and city residents, that they will deny the proposal. This is not permitted. The Applicant has
proposed to mitigate its impacts and the city can require that the Applicant do no more than that. That
is because a demand to mitigate for impacts that are not the result of the proposal violate the
unconstitutional conditions doctrine announced in Dolan v. City of Tigard ” which explains how the Fifth
Amendment to the United States Constitution applies in such situations and applies coequally to Article |,
Section 18 of the Oregon Constitution. Together the Fifth Amendment to the United States Constitution
and Article |, Section 18 of the Oregon Constitution are referred to for simplicity as the "Takings Clause".

Moreover, Nollan v. California Coastal Commission® requires that any conditions imposed must have
an essential nexus to an adopted local standard. There is no adopted local standard that support's the
City's demand to either fix the congestion projected in the Kuebler corridor in the next 20 years or be
denied development approval. Therefore, the recommendation of denial of the application based on the
idea that the Applicant will not accede to such conditions violates the Nollan principle as it applies to
denials aswell as explained in Koontz.

5570 US 2588, 133 S Ct 2586, 186 L Ed 2d 697 (2013).

6 Koontz additionally holds that local government may not simply deny an application if an applicant will not agree
to an unconstitutional exaction.

7512 US 374,114 S Ct 2309, 129 L Ed2d 304 (1994)
8483 US 825, 107 S Ct 3141, 97 L Ed2d 677 (1987)
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Neither the TPR nor the City's code can lawfully be interpreted in a manner that would require an
unconstitutional taking. The determination of whether an exaction complies with the Takings Clause is a
four-part test established in Nollan and Dolan:

1. There must be an "essential nexus" between the approval sought by the applicant and
the purpose behind the applicable criteria;

2. The condition must relate to the burdens created by the application;

3. The condition must be "roughly proportional" in nature and degree to the impacts created
by the application, but no precise mathematical formula is required; and

4. Local government has the burden of demonstrating that the test has been met and must
make an "individualized determination," i.e., based upon the impacts of the particular
application before the local government.

On August 22, 2021, the Applicant submitted the Application, requesting that the City use its quasi-judicial
authority to approve a comprehensive plan amendment and zone change for the Subject Property,
expediting a change to the Salem Area Comprehensive Plan and the associated zoning in line with the Our
Salem proposal. As the Application is required for development of the Subject Property inline with the
commercial nature of the area, the Application is the type of application where the City is required to
make a discretionary determination regarding the required mitigation.

Accordingly, the TPR Analysis prepared for the comprehensive plan amendment is based on the
proposed zoning’s reasonable worst-case scenario and evaluates the impact to the 2035 transportation
system. The TIA shows that at the end of the planning period there will be six (6) intersections that the
worst-case scenario development will significantly effect, as defined in the TPR, five (5) of these
intersections fail under the existing zoning, providing a sufficient nexus to Applicant’s proposed
development. Under the TPR, the Applicant must mitigate its impacts on the surrounding transportation
system. Applicant has proposed mitigation that either meets or exceeds its projected impact on the
transportation system, meeting its proportionate share obligation under the TPR, requiring Applicant to
address the burden created by the Application.

The City argues that because Applicant’s proportionate share allocation does not fully mitigate
the above four (4) intersections, it does not comply with the TPR. However, the TPR is limited in this
instance by the Takings Clause, which applies because the City is making an individualized exaction
determination based on the impact of a particularized application before it. This use of the City's
discretionary permitting authority in determining the exactions required to mitigate that transportation
impacts over the planning period. This is precisely the type of discretionary determination that the United
States Supreme Court intended to be scrutinized under the Takings Clause, requiring a proportionality
analysis for off-site improvements required under the TPR.

4860-9845-9649, v. 11
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V. Proposed Improvements

As outlined in the statutory analysis setout above, Applicant is permitted to mitigate its impact on
the surrounding transportation system to a degree that does not “further degrade” the transportation
system, without requiring full mitigation of the failing intersections as judged at the end of the planning
period. Applicant is proposing through the construction of off-site improvements and financial
contribution, mitigation of its impact on the surrounding area to a degree that the transportation system
will still operate below the City’s operating standard at the end of the planning period, however, above
the current projected operating standard. Applicant proposes the following revised Recommendation to
the Planning Commission and Condition of Approval:

RECOMMENDATION:

Based upon the Facts and Findings contained in the staff report, supplemental testimony given
by the applicant and their team, the Applicant requests that the Planning Commission take the
following actions for the 24.66-acre property at Kuebler Blvd. and 27™ Avenue SE (Marion
County Assessor map and tax lot numbers: 083W12C/ 2201):

A. APPROVE Minor Comprehensive Plan Map Amendment from “Developing
Residential” to “Commercial”; and

B. APPROVE Zone Change from RA (Residential Agriculture) to CR (Retail Commercial).
CONDITION OF APPROVAL:

Applicant will enter into an Improvement Agreement with the City under which the Applicant will:
(1) fully construct the west bound road slip lane along 27" Avenue to provide site access; (2) fully
construct the improvements to Kuebler Blvd. and 27" Avenue; (3) construct the second south
bound lane on Kuebler Blvd. and Battle Creek; and (4) pay $118,000.00 to the City of Salem for
the applicant’s proportionate share of improving the intersection of Kuebler Blvd. and 36" Ave..
The improvements shall be constructed in accordance with the Improvement Agreement.

VL. Conclusion
Applicant has satisfied the applicable approval criteria for the consolidated Comprehensive Plan

Amendment and Zone Change. Applicant respectfully requests the Planning Commission approve the
Application with the following condition of approval.

4860-9845-9649, v. 11
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November 10, 2020

Si necesita ayuda para comprender esta informacion, por favor llame 503-588-6173.

NOTICE OF FINAL LAND USE DECISION Class 3 Site Plan Review / Class 2 Driveway Approach
Permit Case No. SPR- DAP18-15 for property located at
2500-2600 Boone Road SE - 97306

YOU ARE HEREBY NOTIFIED that the City Council of the City of Salem adopted Order No. 2020-5 at their
November 9, 2020 session approving the applications. A copy of the Order is attached.

Any person with standing may appeal the City Council decision by filing a “Notice of Intent to Appeal” with the
Oregon Land Use Board of Appeals (LUBA), not later than 21 days after November 10, 2020. An appeal of
a land use decision must conform to the procedures and requirements of LUBA. Anyone with questions
regarding filing an appeal with LUBA should contact an attorney or LUBA. The address and telephone number
for LUBA is 775 Summer Street NE, Suite No. 330, Salem, Oregon 97301-1283, phone number 503-373-1265.

The complete case file, including findings, conclusions, modifications, and conditions of approval, if any, is
available for review at the Community Development Department, 555 Liberty St SE, Room 305, Salem OR
97301. If you have any further questions, you may contact the City of Salem Planning Division at 503-588-
6173.

Lisa Anderson-Ogilvie, AICP
Deputy Community Development Director & Planning Administrator

Attachment: Order No. 2020-5

G:\CD\PLANNING\CASE APPLICATION Files 2011-On\SITE PLAN REVIEW - Type IN\2018\Processing Docs\SPR-DAP18-15 2500-2600 Blk Boone Rd
SE (Costco - Aaron)\APPEAL DOCS



IN THE MATTER OF CITY COUNCIL
REVIEW OF THE REQUEST FOR
REMAND FOR CLASS 3 SIT™ PLAN
REVIEW AND CLASS 2 DRIVEWAY
APPROACH PERMIT CASE NO. SPR-
DAP18-15

2500-2600 BLOCK OF BOONE RD SE
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BEFORE THE CITY COUNCIL OF THE CITY OF SALEM

ORDER NO. 2020-5 SPR-DAP18-15

CLASS 3 SITE PLAN REVIEW/
€™ ASS 2 DRIVEWAY APPROACH
PERMIT CASE NO. SPR-DAP18-15

N N N N Nt Nt s s s

This matter coming before the City Council, at its September 28, 2020, meeting; the City Council,
having received evidence and testimony, makes the following findings and adopts the following order,
approving Class 3 Site Plan Review and Class 2 Driveway Approach Permit Case No. SPR-DAP18-15.

PROCEDURAL FINDINGS:

(@)

(b)

(c)
(d)
(e)

®

(2)

(h)

In December 2007, the City Council adopted a final order affirming a Comprehensive Plan
Change and Zone Change Case No. CPC/ZC06-06 for a portion of the subject property
changing the Comprehensive Plan Map Designation from “Developing Residential” to
“Commercial” and changing the zoning from RA (Residential Agriculture) to CR (Retail
Commercial).

On June 6, 2018, Class 3 Site Plan Review and Class 2 Driveway Approach Permit
applications were submitted to the Planning Division for property located at the 2500-2600
Block of Boone Road SE (Exhibit 1). After receiving additional information, the applications
were deemed complete for processing on September 4, 2018.

On October 23, 2018, the Planning Administrator issued a decision approving SPR-DAP18-
15 subject to conditions of approval.

On November 7, 2018, two Notices of Appeal were filed by Karl G. Anuta and the South
Gateway Neighborhood Association.

At the November 13, 2018 regularly scheduled meeting, the City Council voted to initiate the
review of the appeal of the Planning Administrator’s decision. k

On December 10, 2018, City Council held a public hearing, received public testin{ony, closed
the public hearing, and voted to reverse the decision of the Planning Administrator, and deny
the applications.

The December 18, 2018 decision by the City Council was appealed to the Land Use Board of
Appeals (LUBA).

On August 14, 2019 LUBA determined the City’s decision contained errors and remanded
the decision to the City. Specifically, LUBA found that the City erred in determining the
proposed shopping center violated Condition 14 from Comprehensive Plan Change and Zone

2020-4 . © i< o20-04 — Page 1
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Change Case No. CPC/ZC06-16, that a store such as Costco is a permitted use, and that the
City’s decision failed to address the applicants’ a-~iment that the applicant has a vested right
to approval of the proposed development by virtue of the applicants’ substantial investment in
required traffic infrastructure improve :nts and other on-site improvements.

LUBA also found that the City did not error in determining the application failed to comply
with SRC 808.030(a)(2)(L) regarding tree removal, but held that because the City decision
failed to address the vested rights argument made by the applicants, that the City must
address that argument on remand.

On remand, the City is required to address the errors found by LUBA in addition to making a
determination of whether the application complies with all other applicable criteria.

LUBA’s decision was appealed to the Oregon Court of Appeals by private citizens who
participated in the proceeding before the City and LUBA. On February 5, 2020, the Court of
Appeals issued a decision affirming the decision by LUBA.

On June 16, 2020, the applicant submitted a request for the City to issue a decision on
remand. The site plan included with this request is included in Exhibit 2.

On July 1, 2020, notice of remand was sent to the public, providing for an initial comment
period from July 1-July 28, 2020, a public rebuttal period from July 29-August 12, 2020.

The applicant submitted testimony on July 27, 2020, rebuttal testimony on August 12, 2020,
and final written argument on September 10, 2020.

The notice stated that the City Council will review the record for this case and deliberate
toward a final decision at its September 28, 2020 meeting. A public hearing was not held.

On September 28, 2020, the City Council conducted deliberations and voted to approve the
applications.

ORS 227.181 requires local governments to make a final written decision on remand from
LUBA within 120 days of the date that the applicant makes a written request for the local
government to take action. The 120-day mandated deadline for this request for remand is
October 14, 2020. The applicant has provided an extension of the decision deadline to allow
additional time for public review, comment and rebuttal. The mandated deadline for final
action on the request for remand, as extended by the applicant, is November 13, 2020.

SUBSTANTIVE FINDINGS:

The City Council adopts the following findings for this decision:

(a)

(b)

(c)

As provided in the findings of fact included in Exhibit 3, and as demonstrated by the
evidence and testimony included in the record, the requested Class 3 Site Plan Review and
Class 2 Driveway Approach Permit satisfies all of the approval criteria applicable to the
application as set forth under SRC 220.005(f)(2) and SRC 804.025(d).

The findings of fact, attached hereto as Exhibit 3, are incorporated into this decision as set
forth herein.

The City Council therefore APPROVES the application for Class 3 Site Plan Review and
Class 2 Driveway Approach Permit.

NOW, THEREFORE, IT IS HEREBY ORDERED BY THE CITY COUNCIL OF THE CITY
OF SALEM, OREGON:

ORDER 2020-5 SPR-DAP18-15 — Page 2
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Section © "ass 3 Site Plan Review and Class 2 Driveway Approach Permit Case No. SPR-DAP18-
15 is hereby appro- L.

Sectior ? This order constitutes the final land use decision and any appeal must be filed with the
Oregon Land Use Board of Appeals within 21 days of the date that notice of this decision is mailed to
persons with standing to appeal.

ADOPTED by the City Council this 9" day of November, 2020.

Checked by: Aaron Panko

ORDER 2020-5 SPR-DAP18-15 — Page 3
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Exhibit 3

E=arTe o cCINDINGS

CLASS 3 SITE PLAN REVIEW / CLASS 2 DRIVEWAY APPROACH PERMIT
CASE NO. SPR-DAP18-15

.1 subject propertv consists of approximately 23.96 acres and has frontage along
Kuebler Boulevard, —, * Avenue SE, Boone Road SE and Battle Creek Road SE. In
December 2018, after a public hearing, the City Council denied the Application for Site
Plan Review for the development of the Kuebler Gateway Shopping Center, which includes
plans for 168,550 square foot building for a Costco Store, a retail fueling station with
up to 30 pump positions also operated by Costco, and four proposed retail shop buildings
with a combined total of 21,000 square feet that have no confirmed uses at this time.

The 2018 City Council decision was apj | to the Land Use Board of Appeals (LUBA).
LUBA nanded to the City because LUBA ind the City's decision failed to address the
Appli. . s’ positic that it had a vested right to develop a shopping center as it proposed.
LUBA's decision was appealed to the Oregon Court of Appeals by private citizens who
pi cipated in the proceeding before the City and LUBA. The Court of Appeals agreed
with LUBA's decision and affirmed it.

+ie Applicants submitted a request for the City to issue a decision on remand for this
Application. The proposed site plan is included as Attachment 2. The City Council
reviewed the record, the submittals of all the parties and staff :ommendations. After
deliberations on Monday September 28, 2020, the City Council determined that ti
Applicants had a vested right to dev op their shopping center as proposed. The
findings herein is the City Council’s final decision on remand.

FACTS AND FINDINGS:
Procedural Findings

1. In December 2007, the Citv Ct ncil adopted a final order affirming a
Comprehensive Plan Change ai ne Change Case No. 06-6-CPC/ZC for a portion
of the subject property changing the Comprehensive Plan Map Di  gnation from
“Developing Residential” to “Commercial” and changing the zoning from RA
(Residential Agrict ure) to CR (Commercial Retail).

2. OnJune 6, 2018, Class 3 Site Plan Review and Class ™ Driveway Approach Permit
Applications were submitted to the anning Division. After receiving additional
information, the Applications were deemed complete for processing on
September 4, 2018.

3. On October 23, 2018, the Planning Administrator issued a decision approving
SPR-DAP18-15 subject to conditions of approval.
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4. On November 7, 2018, two Notices of Appeal were f | by Karl _. Anuta and
the South Gateway Neighborhood Association.

5. At the November 13, 2018 regularly scheduled meeting, the City Council voted
to initiate the review of the appeal of the Planning Administrator’s decision.

6. On December 10, 2018, City Council held a public hearing, took public testimony,
closed the public hearing, and voted to reverse the decision of the Planning
Administrator, and deny the Applications. The City Council’s decision became final
on December 18, 2018.

7. The December 18, 2018 decision by the City Council was appealed to the Land
Use Board of Appeals (LUBA).

8. On August 14, 2019 LUBA determined the City’s decision contained errors and
remanded the decision to the City. Specifically, LUBA decic 1 that the City red
in determining the proposed shopping cen - violated Condition 14 from
Comprehensive Plan Change and Zone Change Case No. 06-6-CPC/ZC, that the
proposed development was a shopping center, a permitted use, and that the City’s
decision failed to address the Applicants’ position that they have a vested right to
approval of the proposed development by virtue of the Applicants’ substantial
investment in required traffic infrastructure improvements and other on-site
improvements.

LUBA also found that the City did not err in determining the application failed to
comply with SRC 808.030(a)(2)(L) regarding tree removal, but held that because
the City decision failed to address the vested rights argument made by the
Applicants, it was possible that SRC 808.030(a)(2)(L) could not be applied to deny
the shopping center as proposed.

On remand, the City is required to address wt her the Applicants have a vested
right to the proposed shopping center and whether that means the proposal must
be approved.

9. LUBA's decision was appealed to the Oregon Court of Appeals by private citizens
who participated in the proceeding before the City and LUBA. On February 5, 2020,
the Court of Appeals issued a decision affirming the decision by LUBA.

10.0n June 16, 2020, the Applicants submitted a request for the City to respond to
LUBA’s remand.

11.0n July 1, 2020, a Notice of Remand was sent to the public, providing for an initial
comment period from July 1-July 28, 2020 and a public rebuttal period from July

Page 2 of 110
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29-August 12, 2020.

12.The Applicants submitted testimony on July 27, 2020, rebuttal testimony on August
12, 2020, and final written argument on September 10, 2020.

13.The notice stated that the City Council would review the record for this case and
deliberate toward a final decision at its September 28, 2020 meeting and that a
public hearing would not be held.

14.0RS 227.181 requires local governments to make a final written decision on
remand from LUBA within 120 days of the date that the applicant makes a
written request for the local goverr :ntto e action. ..1e 120-day mandated
deadline for a final decision on remand is October 14, 2020. The Applicants
provided an extension of that deadline to November 10, 2020 allow additional
time for the City Council to adopt these findings.

Substantive Findings

The applicable criteria and considerations that must be satisfied for the approval of the
Class 3 Site Plan Review and Class 2 Driveway Approach Permit are included within the
Salem Revised Code (SF ™ Site Plan Review chapter (SRC Chapter 220), under section
220.005(f)(3), and the Driveway Approach Permit chapter (SRC Chapter 804), under
section 804.025(d).

The Application has not substantially changed since it was originally submitted in 2018;
however, updated findings addressing the applicable approval criteria for the
Applicants’ Request for Remand of the proposed Class 3 Site Plan Review and Class 2
Driveway Approach Permit are included in this Decision. The only change to the
A; lication is that on remand, the Applicants changed their site plan from removing the
significant white oak trees on the site to transplanting and relocating them on the site.
The City Council expressly finds that this chan¢ to the A} ication is not substantial; but
rather is a reasonable response to expressed concerns in tne record about removing these
trees. :

1. Public Comments.

a. Objections have been raised to the time allowed for public comment and
rebuttal, and requ ts have been made for City Council to allow public
testimony at a public hearing for this remand.

Response: The Application has not substantially changed since it was originally

submitted in 2018. The original Application had a public comment period prior to the
Planning Administrator’s decision and a public hearing before the City Council.

Pac 3 of 110
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The City has no procedures that apply specifically to a remand from LUBA. The
SRC typically provides for a 15-day public comment period before a land use decision is
issued. Given the interest in this Application, a longer comment period was provided.
Between the initial comment period and the rebuttal period, both of which were open to
all interested persons, the City provided a 43-day comment period open to the public.
The .oy Council finds that the time provided for public cc... nent was adequate.

b. Objections were raised about the validity of the Applicants’ Traffic Impact
Analysis (TIA) and to the increased traffic the proposed development
would bring to the surrounding area.

Response: At the outset, and as explained later in this Decision in greater
detail, the City Council finds that transportation infrastructure for a shopping center
of up to 299,000 sq. ft on the subject property was analyzed in detail and mitigated
by conditions of approval in the 2007 Decision. The City Council finds that the
proposed shopping center is smaller than the shopping center that is approved in the
2007 Decision. Moreover, at the time of the )07 Decision, the City did not have a
subsequent site plan review process resulting in the 2007 Decision comprehensively
analyzing and mitigating traffic impacts. City Council finds that the
comprehensive review and required mitigation for the shopping center that the City
Council approved in the 2007 Decision, that the Applicants have significantly
complied with, resulted in the Applicants having a vested right to approval of a
shopping center of up to 299,000 sq. ft., without the need for further traffic
infrastructure evaluation or mitigation. That means that the Applicants were not
required to provide a TIA for their Site Plan Review proposal in the first place.

As is also further explained below, that does not mean that the Applicants
need not or did not comply with relevant subsequently adopted site plan review
standards governing internal circulation and the driveway access to the site. As we
explain below, the Applicants are still required to comply and have complied with SRC
220.005(f)(3)(B), but only to the extent of demonstrating “safe, orderly, and efficient
circulation of traffic into and out of the proposed development.” They need not also
establish that negative impacts to the transportation system have been mitigated
adequately — the latter part of SRC 220.005(f)(3)(B). This is because negative
impacts to the transportation system have been mitigated adequately under the 2007
Decision’s analysis and conditions, which as noted have been significantly complied
with already. Tt efore, the City Council finds that the adequacy of the Applicants’
TIA to evaluate the increase in area traffic due to the proposed development is
irrelevant.

Page 4 of 110



EXHIBIT 1
Page 11 of 116

In this regard, the City Council adopts the Public Works Director’s
Memorandum Decision dated March 27, 2020 and finds that the Public Works Director
had authority to adopt that decision as the “Director” and that he correctly concluded
that the conditions imposed by the 2007 Decision demonstrate that trips from the
proposed shopping center have already been reviewed and mitigated by the 2007
Decision. Further, the Director’s March 2020 Memorandum correctly decides that the
proposed shopping center is already required to provide the transportation facilities
necessary to accommodate the shopping center’s traffic impacts. Accordingly, the City
Council finds that the Director properly determined that, under the express terms of
SRC 803.015(d), that the Applicants’ Site Plan Review Application is exempt from having
to provide a new Traffic Impact Analysis of the type contemplated under the City’s
Administrative Rule/Public Works Standards. This means that the City’s Administrative
Rule/Public Works Standards do not apply because the City’s Administrative
Rules/Public Works Standards at 6.33 “Traffic Impact Analysis (TIA)” expressly limit
their application to TIAs required under SRC 803: “SRC! Chapter 803 identifies the
threshold for requiring a TIA.” Thus, the Applicants are exempted from having to
provide a TIA under SRC 803, and this means that the public works standards
governing the contents of a TIA do not apply.

SRC Chapter 803 concerns streets and right of way improvements and Section
803.015 governs Traffic Impact Analyses. On March 27, 2020, the Public Works
Department forwarded a Memo to the City Attorney that determines the exception to
the TIA requirement applies in this case. The Director explained:

“(d) Exception. An exception to the requirement for a traffic impact
analysis may be granted for development that generates more than the
trips specified in subsection (b)(1) of this section if the Director
determines the traffic impact analysis is not necessary to satisfy the
purposes set forth in subsection (a) of this section.

“The Director has determined that SRC 803.015(d) applies in this
case, even though the criterion in SRC 803[.]015(b)(1) is met.
The improvements to accommodate the traffic impacts from the
proposed development were identified in their Traffic Impact
Analysis (TIA) and conditioned to this property as part of the
2007 Comprehensive Plan Change and Zone Change (CPC/ZC).”

1"SRC” refers to the Salem Revised Code and “UDC" refers to the Unified Development
Code. They are the same thing except that UDC is the newer reference.

Page 5 of 110
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Project opponents argued that the City Council must determine whether the
Applicants’ traffic impact study is sufficient to meet site plan review uirements.
Project opponents also argue that City staff had no authority to grant the exception to
the requirement for a TIA. The City Council finds that the Director’s March 2020
Decision is appropriate and affirms its conclusions. The City Council finds that the 2007
Decision determines that a larger shopping center, with greater traffic volumes than is
proposed in this remand Site Plan Review Application at issue, met all transportation
standards. The City Council further finds that the 2007 Decision imposed
comprehensive conditions of approval that exacted transportation infrastructure
improvements for a greater volume of traffic than the proposed shopping center will
generate, many of which the Applicants have complied with, vesting their rights under
the 2007 Decision. As explained below, the Applicants have a vested right to the
shopping center approved by the 2007 Decision and the traffic trips associated with that
approved shopping center and cannot be required to further mitigate traffic impacts
from that approved development or a smaller shopping center as proposed.

The City Council also expressly finds that the increase in traffic on the adjacent
road system comes not from the proposed development, but from other growth in the
City. The City Council finds that the use of the adjacent road system by others does
not deprive the Applicants of their vested right to benefit from mitigation measures that
they funded in order to mitigate the impacts of their future development.

In a situation like this, the City Council further finds that the Director has express
authority to grant an exception to an applicant from the City’s comprehensive traffic
impact analysis regulations under SRC 803.015(d) when “the Director determines the
traffic impact analysis is not necessary to satisfy the purposes set forth in subsection
(a) of this section.” The Director appropriately so decided. The ="y Council notes that
the SRC authorizes ~~" the Director to make such a determination. While the City
Council is the decision maker regarding whether the Site Plan Review transportation
standards are met, it is the Director who determines whether an exception to a
comprehensive TIA is granted and the City Council determines that the Director
properly did so.

Furthermore, as the Director’s finding quoted above accurately concludes, a TIA
in this instance is not necessary to satisfy the purposes of SRC 803.015, because those
purposes have already been met by the analysis provided in the 2007 Decision and the
2007 Decision’s conditions of approval.

SRC 803.015(a) provides:

Page 6 of 110
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“Purpose. The purpose of a traffic impact analysis is to ensure that
development generating a significant amount of traffic provides the

facilities necessary to accommodate the traffic impacts of the proposed
development.” (underline added).

The 2007 Decision exacted transportation improvements that more than fully
mitigate for the worst-case traffic impacts that would generate from a larger unified
shopping center of 314,000 square feet of GLA while authorizing development only of a
299,000 square foot GLA project.? Given that the Application is for a development of
228,062 square feet of GLA, significantly smaller in size than that authorized by the
2007 Decision and even smaller than the basis for the exacted transportation facility
improvements, the City Council finds that there can be no reasonable question that the
Applicants have already “provided the facilities necessary to accommodate the traffic
impacts of the proposed development” as required by the standard.

The Applicants have improved and will shortly complete improvements to the
transportation facilities sufficient to handle the worst-case traffic volumes from a
314,000 square foot GLA development. As the Director correctly concluded, the needed
transportation improvements were identified and then made conditions of approval with
the 2007 Decision, and many of those improvements have already been implemented.
The remainder must be completed before the proposed use is allowed to operate. The
basis for granting the SRC 803 exception has been satisfied.

Some project opponents argue that there are “traffic problems” in the area. This
may be true, but it does not undermine the fact that the Applicants have a vested right
to develop a shopping center of up to 299,000 sq. ft.; and that traffic impacts from that
development have been mitigated by the requirements of the 2007 Decision.

Further, if there are any traffic “problems” nearby the proposed development,
those problems are caused by impacts of development other than the proposed
development. The Applicants have expended millions of dollars to improve the City’s
transportation system that vested their rights to develop the property under the 2007
Decision and are entitled to benefit from those expenditures. The Director properly
applied the SRC 803.015(d) exemption from the requirement for the Applicants to

2 See, e.g., 2007 Decision, p. 29 (“Further, the TIA evaluated a larger shopping facility
than was ultimately proposed by the Applicant and allowed by the conditions of
approval to this decision™); and p. 30 ("Based on the above, it is apparent that the TIA
likely overstates rather than understates trips. This is because the TIA analyzes the
same use categories under the Trip Generation manual, but for a greater square
footage of gross leasable area than City Council allowed in this decision.”).
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prepare a TIA and, as a result, the Public Works Administrative or “Salem Administrative
Rules” herein referred to as "SARs”, in 6.33 do not apply to this Application govern tt
adequacy of the TIA that tt  Applicants did prepare.

c. Objections were raised to the Applicants’ plans for transplanting and
relocating all eight of the significant trees located on the subject property.
Objections were also raised to the Applicants’ claim that there are no
reasonable alternatives to develop the site in a way that would result in
preservation of all of the significant trees in their current location.

Response: The City Council finds that there are eight significant trees located
on the subject property, which a defined as Oregon white oaks (Quercus garryana),
with a diameter at breast height of 24 inches or greater. SRC 808.015 provides that
no person shall remove a significant tree, unless the removal is undertaken pursuant
to a tree and vegetation removal permit, undertaken pursuant to a tree variance or
meets the exceptions of SRC 808.030(a)(2).

At the outset, the City Council rejects the claim that there are any “Heritage”
trees on the subject property. The assertion that there are Heritage Trees on the
subject property is factually and legally incorrect. As expressly defined by SRC
808.005, the Oregon White Oak Trees are “Significant trees” but are not “Heritage
trees”.3 The term “Heritage tree” is defined by SRC 808.005 and 010(a). The City
Council finds that no tree on the subject property meets the definition of “Heritac
tree” under the City SRC definition. A “Heritage tree” requires the (1) nomination of
the property owner that a particular tree be considered a “Heritage tree”, and (2) a
specific designation of the nominated tree as a “Heritage tree” by the City Council must
also occur. Neither has occurred. The claim that any tree on the subject property is a
“Heritage tree” is incorrect and is rejected by the City Council.

3 SRC 808.005 provides, in relevant part:

"Heritage tree means a tree designated as a heritage tree pursuant to SRC
808.010(a).

X X % %k %

Significant tree means rare, threatened, or endangered trees of any size, as
defined or designated under state or federal law and included in the tree and

vegetation technical manual, and Oregon white oaks (Quercus garryana) with
a dbh of 24 inches or greater.”
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In addition, while largely irrelevant, some asserted that the Oregon White Oak
Trees on the property are “ancient” or “200-300" years old. The City Council finds more
credible the testimony of Monarch Tree Services, that established the oldest onsite
“Significant” tree is approximately 188 years old and the youngest is 140 years old.
Monarch Letter, August 12, 2020, p. 4.

The Applicants’ Site Plan Review Application on remand has been modified to
include a plan to transplant and relocate each of the eight significant trees to an open
space area at the east side of the subject property. The Applicants have also provided
additional information demonstrating that it is “necessary” to remove the significant
trees in order to develop the shopping center they propose, that is their vested right.
The City Council finds that the Applicants’ proposal to transplant the eight significant
trees does not “remove” them within the meaning of SRC 808.015 and in the
alternative the City Council also finds that it is necessary for the trees to be removed
for the Applicants’ vested commercial development to proceed.

Some have argued that transplanting the significant trees will adversely affect
their “ecosystem.” The City Council finds that the Applicants’ expert, Monarch Tree
Services, directly addressed this issue in their August 12, 2020 rebuttal. See,
Applicants’ Rebuttal, Attachment 3, p. 4. Monarch noted that, “there is nothing unusual
or unique about the area within which the trees at issuesurvive. They can be
transplanted to the proposed location on the property with the reasonable expectations
of their survival that we explained in our report.” Monarch further explained that the
trees’ ecosystem will not be adversely affected because the transplanting will occur on
the same property where the trees now exist. The City Council agrees with Monarch’s
ultimate conclusion that, “"The best protection for these trees is for a careful effort to
relocate them to a sustainable portion of the property, by competent, experienced
arborists, such as ourselves, in the mindful manner we have proposed.” Applicants’
Rebuttal, Attachment 3, p. 4. The City Council finds Monarch’s evidence to be the most
persuasive and credible, rejects contrary evidence/argument and finds that the eight
significant trees can be transplanted as proposed and that there is nothing about their
“ecosystem” that will diminish their survival.

The City Council addresses below whether the proposed transplant constitutes
“removal” under the SRC and, in the alternative, the Applicants’ compliance with the
tree removal “necessary” standard, in detail below.

Applicants’ Proposal to Transplant the Eight Significant Trees does not

“Remove” them

The City Council finds that the Applicants’ proposal to transplant the eight
significant trees to an open space area within the subject property does not constitute
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“removal” under the terms of the L.... .2cause transplanting trees does not meet the
definition of “removal” under SRC Chapter 808, therefore, there is no requirement for
a tree removal permit and the City tree removal standards are not triggered at all.

SRC 808.005 defines the term “removal” to mean:

“to cut down a tree or remove 30 percent or more of the crown, trunk,
or root system of a tree; or to damage a tree so as to cause the tree to
decline or die. The term ‘removal’ includes, but is not limited to, topping,
damage inflicted upon a root system by application of toxic substances,
operation of equipment and vehicles, storage of materials, change of
natural grade due to unapproved excavation or filling, or unapproved
alteration of natural physical conditions. ..1e term ‘removal’ does not
include normal trimming or pruning of trees.”

The proposal to transplant the eight “significant” trees does not cut the trees down,
does not remove more than 30% of the crowns, trunks or root systems, and will be done
with the care and experience outlined in the arborist reports such that it will not "damage
the trees so as to cause them to decline or die.” Because the SRC limits “removal” to
cutting down a tree, removing 30 percent or more of important components of the tree,
or otherwise damaging a tree causing it to decline or die, the transplanting proposal is
not “removal.” Specifically, the City Council expressly finds that the proposed transplant
is none of these - the tree is not “cut down,” there is no removal of crown, trunk or root,
and the tree is not mortally damaged (to the contrary, it continues to live). ..1e point of
the proposed transplant is so that the trees survive.

The City Council rejects the claims that it is not possible to transplant the eight
significant trees. The City Council finds the written testimony of the Applicants’ expert
arborist to be more credible and persuasive than the claims asserting that the trees
cannot be transplanted or will necessarily die. The Applicants’ arborist  )ort indicates
that seven of the significant trees are currently in fair to good condition, with one
significant tree (Tree 2838) in poor health. Tree 2838 has the lowest chance of
surviving transplant but also has a low chance of survival in its current state. The
transplant proposal aims to save all of the trees including Tree 2838.

SRC Chapter 808 does not address the process to transplant an existing mature
tree nor does it require permits for transplant. The Applicants’ arborist has provided
a detailed report that outlines the steps that will be taken through each step of the
transplanting process to ensure that critical root systems are preserved.

The Applicants have offered to accept an additional condition of approval for the
Site Plan Review decision on remand requiring the Applicants to transplant and care
for each of the significant trees consistent with the recommendations and steps
outlined in the arborist’s report. To ensure that the proposal to transplant the eight
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significant trees results in the greatest chance for survival with minimum impact to
the trees, the City Council adopts the following condition of approval:

Condition 18: The eight (8) ‘significant’ white oak trees on the subject
property shall be transplanted and maintained after
transplant, consistent with the recommendations of the
PacTrust Remand Letter, Exhibit B, Arborist’s Report. A
report containing final recommendations shall be
submitted to the City’s Urban Forester prior to any tree
transplanting activity.

The City Council finds credible and persuasive evidence that large trees have
been successfully transplanted around the country. While it is unknown if all eight
significant trees will survive after being transplanting, the Applicants have described
the processes they will undertake to ensure that the significant trees will not have
damage inflicted on them that will cause them to decline or die. Because the City
Council finds that the act of transplanting as proposed is not tree removal as defined
by SRC Chapter 808, and then because no significant trees are proposed for removal,
the Applicants’ request for a Class 3 Site Plan Review complies with all requirements
of SRC Chapter 808.

The City Council finds that the act of transplanting a significant tree as outlined
in the Applicants’ Arborist Report and in a manner that is consistent with Condition
18 stated above, does not "damage” a tree within the meaning of SRC 808.005. In
the alternative, if one of the eight transplanted significant trees dies within a period
of one year from the date of transplant, the City Council finds that even if that could
constitute “removal,” that no permit would be required because the City Council also
finds that such removal is “necessary” for a commercial development under SRC
808.030(a)(2)(L).

Exception Allowing Removal of Significant Trees.

As stated above, in the alternative only, the City Council finds that even if the
proposed transplant constitutes “removal” of the eight significant oak trees, the
Applicants meet the requirements for an exception to the permit requirement under
SRC 808.030(a)(2)(L), because it is not possible to construct the proposed shopping
center (a commercial development), for which they have a vested right, within the
subject property without removing the eight significant trees and still comply with
code requirements applicable to the development of the property.

To be exempt from the tree removal permit requirement in SRC
808.030(a)(2)(L), it must be “necessary” to remove the trees in order to construct a
commercial or industrial facility. The City Council interprets the term “necessary” as
used in this Code section and in light of the Applicants’ vested right, to mean that the
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proposed development cannot be constructed with all of the trees in place and still
meet the applicable city code standards which apply to the Applicants’ proposed
shopping center for which they have a vested right. Moreover, the City Council
interprets this standard to mean it is “necessary” to remove the trees if they cannot
all be saved. Development standards include requirements for minimum drive aisles,
minimum parking spaces, setbacks, required landscaping, and sidewalks, among
other requirements. The City Council also finds credible the Applicants’ evidence and
argument that the minimum required parking under the SRC is insufficient for the
Applicants’ needs. The SRC requires at least 4 spaces per 1000 sq. ft. of GLA, but the
Applicants propose 5.6 stalls per 1000 sq. ft. GLA, which is within the range of parking
the SRC allows. SRC 806.005(a)(1); 806.015(a) and Table 806-1; Applicants’ Remand
Submittal, Exhibit E, p. 2. The City Council finds that in evaluating whether it is
“necessary” to remove the eight significant trees to enable the Applicants to develop
their shopping center to which they have a vested right, the Applicants’ commercial
needs/objectives are relevant.

In evaluating site development “options”, the City Council observes that it is
noteworthy that the entire site is covered with either the allowed structures, parking,
required landscaping or buffer areas. And this is with only 189,550 square f¢ ~ GLA of
the 240,000 square foot GLA retail shopping center use authorized by the 2007
Decision. The City Council finds that a retail shopping center of 240,000 square feet of
GLA would be impossible on the site, without a variance or adjustment to other
development standards, as there would be no room to meet the City’s minimum parking
requirement, not to mention additional loss of land due to landscaping and buffer areas,
and the resulting unsafe and inefficient layout. The City Council finds that these facts
demonstrate that it is “necessary” to remove the eight significant trees to implement
either the proposed shopping center here, or the much larger center authorized by the
2007 Decision.

The City Council finds that this is unsurprising because in this or any other
scenario where the eight significant trees are preserved in their current location, an
estimated 65,000 square feet of land or about 1.5 acres (approximately 7.1% of the
enti site), located in a central portion of the subject property, cannot practically be
used for anything else without endangering the trees, given the Applicants vested
rights.* The amount of C* *\ authorized by the 2007 Decision simply cannot be
established given the other development standards required by the SRC and the terms
of the 2007 Decision itself, when the area needed to protect the eight significant trees

4 Applicants Rebuttal August 12, 2020 Attachment 7, August 10, 2020 Bullock Letter.
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is exacted from the subject property, even if that area is used © meet minimum
landscaping requirements. Furthermore, given the central location of the eight
significant trees, they cannot be simply “designed around,” as opponents suggest.

The transcript of Ms. Mayer’s testimony from the City Council’'s December 2018
public hearing exposes another problem with many of the development options. As Ms.
Mayer testified, “if you pave around them, you're going to kill tt n anyway.” That
sub tive opinion is confirmed by Monarch Tree Service's rebuttal memorandum, which
explains, “Allowing the trees to nain in their current location and building around
them has a far greater potential to adversely affect their health.”> Monarch Tree
Service’s August 12, 2020 memorandum, p. 4. The City Council finds that statement is
credible and true for any -oposal that would surround the trees with development,
such as that proposed by Wildwood/Mahonia in their August 11, 2020 letter.®

In this regard, the City Council rejects the opponents’ arguments that with
“creativity” and a “slightly smaller store” or a “.....ller fueling depot” or “less parking”
one could design a shopping center that overcomes the significant hurdle the eight
significant trees present for development « the site. These claims are wrong and also
irrelevant because a smaller shopping center store or smaller fueling depot or less
parking is inconsistent with the Applicants’ vested right to a shopping center of the size
and with the components proposed.

The City Council rejects the claim that with “just” the loss of another 16% of GLA
the eight significant trees could be accommodated in place. The City Council finds
more credible and persuasive the Applicants’ tree expert, Rick Sartori of Monarch Tree
Services, who explains that keeping the trees in their current location but building
around them has a far greater potential to adversely affect their health than responsibly
transplanting them on the site as Applicants propose. Applicants’ Rebuttal, Attachment
3, p. 4. The City Council also finds that a 16% reduction in store GLA is not an

> Monarch Tree Services, August 12, 2020 memorandum also states at page 4:

“The subject property is zoned comr rcial retail and it will development
[sic] with intensive commercial uses. The best protection for these trees is
for a careful effort to relocate them to sustainable portion of the property
by competent, experienced arborists, such as ourselves, in the mindful
manner we have proposed.”

6 See also, Altered Site Plan, Unattributed, Public Con.... 2nts 2020-07-23 to 2020-07-28,
p. 125 (site plan showing building wrapping around trees).
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insignificant reduction — it would reduce the proposed 168,550 square foot _ustco store
to 141,582 square feet and such a demand is inconsistent with the Applicants’ vested
right. A smaller anchor store is not what the Applicants propose and the City Council
finds credible that the anchor retailer has made clear that a smaller store is insufficient
to meet its needs to properly service their Salem customers — Costco is leaving a site
with a smaller store (existing store is 145,363 sq. ft.”), to establish the larger store
proposed here, not an even smaller one.

Wildwood/Mahonia also proposes moving the trees to a different part of the
property along Boone Rd. SE — to provide additional buffering (as well as reducing the
size of the project including its anchor store, by 16%). First, this proposal necessarily
concedes that transplanting the eight significant trees onsite means they are not being
removed. Second, the City Council has already explained that no additional buffering of
the development is necessary because the 2007 Decision incorporated sufficient
buffering to mitigate adverse impacts to the adjacent residential neighborhoods through
conditions of approval. The City Council finds that this opponent’s reasoning was
rejected by the City Council in the 2007 Decision. Third, the City Council rejects ti
claim that moving the eight significant trees to a different location on the site rather
than the one proposed will improve their chances of survival. And tl City Council finds
that where the risks are the same, there is no justification for rejecting the Applicants’
transplant proposal in favor of a different transplant proposal that meets less of the
Applicants’ needs.

The City Council rejects all other site plan opt™ 1s proposed by any person in
these proceedings and finds they are unpersuasive and do not demonstrate that the
Applicants’ proposed shopping center can be developed consistent with the Applicants’
vested right, and the significant trees saved.

The City Council finds that the location of the significant trees means that it is
impossible to keep the trees where they are and simultaneously develop the shopping
center approved in the 2007 Decision while also meeting the minimum City parking
standards, complying with the terms of the 2007 Decision, designing a safe and
efficient layout, and meeting the Applicants’ needs. Therefore, the City Council finds
that it is necessary to remove the eight significant trees — _._C 808.030(a)(2)(L).

As is illustrated below in detail, the alternative site plan options also make it
impossible to develop safe and adequate vehicular and pedestrian circulation within the
shopping center, in contravention of SRC 220.005(f)(3)(B) and (C) regarding safe and

7 Applicants’ August 12, 2020 Final Evidentiary Submittal, Attachment 5, p. 8.
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efficient movement of vehicles and pedestrians, and SRC 800.065(a)(3) and (5)
regarding connections through off-street parking areas and to abutting properties,
thereby increasing the risk of vehicle-pedestrian and vehicle-vehicle accidents. See also
Remand Request, Exhibit E (letters from Jeff Olson, Commercial Realty Advisors
Northwest, LLC, and Frank Schmidt, Tiland/Schmidt Architects, PC (discussing, among
other things, fire access, traffic safety, impaired visibility, and loss of parking spaces
issues flowing from the Northwest Option)).

Finally, the City Council notes that the location of the roundabout is fixed and
may not be moved as the right of way for it has already been secured.

The Applicants have provided five alternative site plans along with analysis of -
each alternative which graphically demonstrate that it is not possible to develop a
shopping center with the square footage GLA permitted by the 2007 City Council
decision on the subject property in compliance with all applicable zoning standards and
preserve all of the significant trees. Therefore, the City Council finds that the exception
provided in 808.030(a)(2)(L), which allows the removal of the eight significant trees
where the removal is necessary in connection with construction of a commercial or
industrial facility, is met.

The following is the City Council’s analysis of the Applicants’ alternative site plans
that demonstrate the “necessary” to remove standard in SRC 808.030(a)(2)(L), is
met:

Site Plan Alternative 1 — NW Option

This alternative site plan shows the proposed Costco building moved to the
northwest corner of the subject property, the fueling station moved to the southeast
corner, and the retail building moved to the northeast. The total floor area for this
option includes 174,650 square feet for the uses on the eastern portion of the
development site, as well as the approximately 14,900 square feet of retail floor area
on the western portion of the site, for a total of 189,550 square feet. This option
retains all eight of the significant trees, however, the City Council finds that this plan
fails to meet development standards of the Salem Revised Code and could not be
approved.

Minimum Off-street Parking

The minimum off-street parking requirement for a shopping center
approximately 189,550 square feet in size is 758 spaces (189,550 / 250 = 758.2).
The NW Option shows 693 off-street parking spaces provided for the shopping
center, including the 147 off-street parking spaces on the west side of the
development site; 65 spaces fewer than the minimum requirement and therefore the
City Council finds that it does not comply with the approval criteria for a Class 3 Site
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Plan Review. It also provides far fewer parking spaces than the Applicants have a
vested right to and so does not meet the Applicants’ needs and is inconsistent with
their vested right.

Vehicle Use Area Setback Adjacent to Buildings and Structures

The proposed site plan does not adequately demonstrate that vehicle use area
separation, required by SRC 806.035(c)(4) is provided around the proposed Costco
building and therefore the City Council finds that it does not comply with the approval
criteria for a Class 3 Site Plan Review.

Internal Pedestrian Access

The proposed site plan does not adequately demonstrate that sidewalks are
provided at each driveway entrance to the development site as required by Condition
13 of CPC/ZC06-6.

The NW option alternative plan also provic : a less ¢ iirable site cor... juration
for the following reasons:

e Vehicle and pedestrian circulation are poorly coordinated with the connected
development site to the west.

o The fueling facility is moved closer to the residential neighborhood south of
Boone Road SE, fuel trucks would use Boone Road to access the site.

e Loading docks would face residential areas.

Site Plan Alte—~**~ > ME Npinn

This alternative site plan shows the proposed Costco building moved to the
northeast corner of the subject property, the fueling station moved to the southwest
corner, and the retail building moved to the north portion of the site adjacent to Kuebler
Boulevard. The total floor a 1 for this option includes 174,650 square feet for the
uses on the eastern portion of the development site, as well as the approximately
14,900 square feet of retail floor area on the western portion of the site for a total of
189,550 square feet. This option retains all eight of the significant trees, however, the
City Council finds that this plan fails to meet development standards of the Salem
Revised Coc and could not be approved.

Minimum Off-street Parking
The minimum off-street parking requirement for a shopping center
approximately 189,550 square feet in size is 758 spaces (189,550 / 250 = 758.2). The

NE Option shows 707 off-street parking spaces provided for the shopping center,
including the 147 off-street parking spaces on the west side of the development site;
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51 spaces fewer than the minimum requirement and therefore the City Council finds
that it does not comply with the approval criteria for a Class 3 Site Plan Review. The
City Council further finds that it does not provide adequate parking to meet the
Applicants’ needs and a part of the Applic 1ts” vested right.

Vehicle Use Area Setback Adjacent to Buildings and Structures

The proposed site plan does not ac juately demonstrate that vehicle use area
separation, required by SRC 806.035(c)(4) is provided around the proposed Costco
building and therefore the City Council finds that it does not comply with the approval
criteria for a Class 3 Site Plan Review.

Internal Pedestrian Access

City Council finds that this site « tion plan does not adequately demonstrate
that sidewalks are provided at each driveway entrance to the development site as
required by Condition 13 of CPC/ZC06-6.

Roundabout Driveway Access to 27" Avenue SE

This option makes an access driveway to 27t impossible and so is inconsistent
with the condition of approval to the 2007 Decision requiring an entrance on 27t Avenue.
It is also inconsistent wi  the requirement of SRC ~~1.05(f)(3)(B) that “safe, orderly,
« 1 efficient circulation of traffic into ¢ 1 out of the proposed development.” The City
Council finds that the evidence establishes that under this option no traffic can enter or
leave the shopping center safely from that required entrance to 27, and results in serious
conflicts between traffic entering and exiting, pedestrians and store delivery traffic.

Further, the City Council finds that e proposed roundabout provides the most
efficient access to the site. The City Council further finds that this option requires
removing the roundabout access from 27" and so is nc consis 1t with the City site
plan review standard requiring safe, orderly, and efficient circulation for site access.
Therefore, the City Council finds this option violates the approval criteria for a Class 3
site plan review regarding adequate dri w~ay access as well as the conditions of
approval from CPC-ZC06-06.

The NE option alternatih  plan also provides a less desirable site configuration
for the following reasons:

e Inefficient vehicle and pe :strian circulation.

e The fueling facility is moved closer to the residential neighborhood
south of Boone Road SE, fuel trucks would use Boone Road to access
the site.

e Loading docks would face residential areas.
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Sit~ "lan A*~-native 3 — SE C~*9n 1

This alternative site plan shows the proposed Costco building moved to the
southeast corner of the subject property, the fueling station moved to the northwest
corner near the right-in access from Kuebler Boulevard, and the retail building moved
to the northeast corner. This option results in the removal of five significant trees and
one of the significant trees that would be retained (T : 7338) is in poor health.
Specifically, the trees that would re  3ina Tree 2823 (51” dbh in fair condition), Tree
2832 (29" dbh in good condition), and Tree 2838 (30" dbh in poor condition). The City
Council finds that this option does not preserve the significant trees and so does not
meet City Code requirements.

The total floor area for this option includes 174,650 square feet for the uses on
the eastern portion of the development site, as well as the approximately 14,900
square feet of retail floor area on the western portion of the site for a total of 189,550
square feet. This plan fails to meet development standards of the Salem Revised Code
(including the City tree code) and could not be approved.

Internal Pedestrian Access

The City Council finds that the proposed site plan does not adequately
demonstrate that sidewalks are provided at each driveway entrance to the
development site, such could not be safely provided and does not provide and cannot
provide adequate internal pedestrian pathways as required by Condition 13 of
CPC/Z2C06-6.

Roundabout Driveway Access to 27" Avenue SE

This option also makes an access driveway to 27% impossible and so is inconsistent
with the condition of approval to the 2007 Decision requiring an entrance on 27t Avenue.
It is also inconsistent with the requirement of SRC 220.05(f)(3)(B) that “safe, orderly,
and efficient circulation of traffic into and out of the proposed development.” The City
Council finds that the evidence establishes that under this option, no traffic can enter or
leave the shopping center safely from that required entrance on 27,! and results in
« ious conflicts between traffic entering and exiting, pedestrians and store delivery
traffic.

Further, the City Council finds that the proposed roundabout provides the most
efficient access to the sit  The City Council further finds that this option requires
removing the roundabout access from 27t and so is not consistent with the City site
plan review standard requiring safe, orderly, and efficient circulation for site access.
Therefore, the City Council finds this option violates the approval criteria for a Class 3
site plan review regarding adequate driveway access as well as the conditions of
approval from CPC-ZC06-06.
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The SE Option 1 alternative plan also provides a less desirable site configuration
for the following reasons:

¢ Inefficient vehicle and pedestrian circulation.

¢ Increased traffic and additional driveways needed along Boone Road SE.

Site Plai — SE Option 2

This alternative site plan shows the proposed Costco building moved to the east
side of the subject property, the fueling station moved to the northwest corner near
the right-in access from Kuebler Boulevard, and the retail building moved to the north
next to the fueling station. The total floor area for this option includes 174,650 square
feet for the uses on the eastern portion of the development site, as well as the
approximately 14,900 square feet of retail floor area on the western portion of the site
for a total of 189,550 square feet. This option results in the removal of one of the
eight significant trees on the subject property: Tree 2526 (28" dbh in good condition).
The City Council finds that this plan fails to meet the City’s tree preservation
requirements and fails to meet City development standards of the Salem Revised Code
and could not be approved.

Internal Pedestrian Access

..1ie City Council finds that the oposed site plan does not adequately
demonstrate that sidewalks are proviaed at each driveway entrance to the
development site and does not provide Jequate internal pedestrian pathways as
required by Condition 13 of CPC/ZC06-6.

Roundabout Driveway Access to 27" Avenue SE

This option also makes an access driveway to 27t impossible and so is
inconsis 1t with the condition of approval to the 2007 Decision requiring an entrance
on 27% Avenue. This site plan is inconsistent with the roundabout because it does not
provide enough space for the building or the entering ramp. It is inconsistent with the
requirement of SRC 220.05(f)(3)(B) that ™ orderly, and efficient circulation of
traffic into and out of the proposed devel. . 2nt.” The City Council finds that the
evidence establishes that under this option, that no traffic can enter or leave the
shopping center safely from that required entrance and results in serious conflicts
between traffic entering and exiting, pedestrians and store loading traffic.

Further, the City Council finds that the proposed roundabout provides the most
efficient access to the site. The City Council further finds that this option requires
removing the roundabout access from 27™ and so is not consistent with the City site
plan review standard requiring safe, orderly, and efficient circulation for site access.
..1erefore, the City Council finds this option violates the approval criteria for a Class 3
site plan review regarding adequate driveway access as well as the conditions of
approval from CPC-ZC06-06.
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The SE . ption 2 alternative plan also provides a less desirable site __ ifiguration
for the following reasons:
¢ Inefficient vehicle and pedestrian circulation.
e Increased traffic and additional driveways needed along Booi Road
SE.

Site ™~ . Al L at o r;C\AI n;tion

This alternative site plan shows the proposed Costco building moved to the west
side of the subject property, the fueling station moved to the northeast corner, and
the retail building moved to the north. The total floor area for this option includes
174,650 square feet for the uses on the eastern portion of the development site, as
well as the approximately 14,900 square feet of retail floor area on the western portion
of the site for a total of 189,550 square feet. This option results in the removal of six
of the eight significant trees on the subject property and the preservation of two
significant t s; Tree 2238 (34" dbh in good condition) and Tree 2526 (28" dbh in
good condition). Accordingly, the City Council finds that the plan fails to meet the City
tree code as well as other development standards of the Salem Revised Code and could
not be approved.

Internal Pedestrian Access

The City Council finds that the proposed site plan does not adequately
demonstrate that sidewalks are provided at each driveway entrance to the
development site and does not provide adequate internal pedestrian pathways as
required by Condition 13 of CPC/ZC06-6. The City Council finds that this plan does not
provide adequate east-west pedestrian connectivity with the western portion of the
development site.

Access is Inadequate

The City Council finds that this option causes the right-in driveway off Kuebler
Boulevard to provide inadequate access to the site as the access aisle is located behind
the Costco building. Similarly, the City Council finds that the western driveway off
Boone Rd in this option provides inadequate access to the site as it is also located
behind the building. The City Council finds that this option requires two new accesses
off of Boone Rd, directly across from Riley Ct and Bow Ct, to mitigate for the loss of
adequate access off Kuebler Boulevard and Boone Rd SE. However, new accesses are
inconsistent with Conditions 5 & 8 of the 2007 CPC/ZC Decision. Accordingly, this stie
plan does not meet either the requirements of the 2007 Decision or SRC
220.05(f)(3)(B).

Parking

The City Council finds that the parking provided on this site plan does not
meet the Applicants’ needs and so is inconsistent with their vested right.
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The SW O on alternative plan al¢ provides a less desirable site configuration
for the following reasons:
o Inefficient vehicle and pedestrian circulation contrary to SRC
220.05.f(3)(B).

Frnsus

The City Council finds that each of the alternative plans provided by the Applicants
fail to comply with one or more of the development standards of the SRC, including City
Trees standards, and therefore do not comply with the approval criteria for a Class 3 site
plan review. Moreover, the City Council finds that the alternative site plans do not allow
the Applicants to develop the shopping center that is consistent with their vested right.

e ~ty Council notes above that some opponents proposed other site plans
suggesting how the property could be developed. The City Council finds that those
alternative propo: s do not allow the Applicants to develop the shopping center that the
Applicants seek that is their vested right and those alternatives are rejected.

2. Remand Items.
a. Vested rights.

The Applicants’ position is that they have a vested right in the
development that was approved in the 2007 Decision based on its
substantial expenditures including investment in public transportation
facilities that were required by the 2007 Decision and in on-site
improvements, including the Salem Clinic facility. The Applicants contend
that their proposed site plan is an expression of their vested right and
must be approved. LUBA remanded to the City to address this issue. The
City Council agrees with the Applicants that they have a vested right to
the shopping center approved in tt 2007 Decision, that the p osal is
consistent with that approval and that the Applicants have a vested right
to approval of their proposed site plan.

Response: As noted, the City Council finds that the Applicants have a vested
right to ¢ relop the shopping center that they propose in fact, they have a vested
right to develop a shopping center of up to 299,000 sq. ft. The City Council reviewed
a memorandum from the City’s special land use counsel in this matter, Jeff Condit, of
the law firm Miller Nash regarding the Applicants’ vested right. Mr. Condit served as
City staff on this Application. The City Council agrees with his conclusion and analysis
regarding the Applicants’ vested right to a shopping center of up to 299,000 sq. ft. The
City Council also finds as an alternative and independent ground for finding that the
Applicants have a vested right to a shopping center of up to 299,000 sq ft, that Mr.

“tise -t



EXHIBIT 1
Page 28 of 116

“kkx this same result is also dictated by the law of the case ¢’ trine. See,
e.g., Beck v. Tillamook Cnty., 313 Or 148, 153, 831 P2d 678 (1992). The
2007 Decision was a quasi-judicial comprehensive plan amendment and
zone change applicable to a specific property, and thus had to be judged
under the standards and criteria in effect at the time of application. See
ORS 227.173(1) & 227.178(3).”

The City Council notes that the 2007 Decision is unusual in many respects. The
decision changed the plan designation and zoning classification for the subject property,
which every decision of that type does. But it also expressly identified a single use (a
shopping center), that is the only use allowed and further recognized that the subject
property would likely be developed as a unified shopping center. Furthermore, the
2007 Decision specifically imposed limits as to the scale of the only allowed use,
imposing exactions based upon the maximum impacts of that use. All of the above was
supported by express findings about the lack of natural resources on the subject
property and the design considerations to which subsequent development proposals
would be subjected. As a result, the 2007 Decision was not a typical site-specific plan
and zone change that leaves most development considerations to subsequent land use
applications, as would likely occur today. It was instead a comprehensive approval,
much more specific in what it reviewed and allowed, which was appropriate given that,
at the time, the City lacked any site or design review processes to later apply.
Furthermore, the specific types of subsequent reviews contemplated for the approved
shopping center were expressly identified in the 2007 Decision.®

The City Council finds that the Applicants’ vested right is the right to complete
the development authorized in the 2007 Decision — a shopping center up to 299,000
square feet of GLA, as the Applicants have laid it out. The Applicants’ proposal falls
well within the approved development parameters and contains no impacts that exceed
those expressly contemplated, mitigated, and authorized by the 2007 Decision. Under
vested rights law, the City cannot apply standards that would otherwise now apply, to
deny the Application now before us.

With respect to eight significant trees, the 2007 Decision, p 19, expressly found:

“The Subject Property is primarily a vacant field. There are no
identified significant natural resources on the Subject Proj ty.
Development of vacant urban land is expected. The proposed change
will have no significant negative impact on the quality of the land.”

8 2007 Decision, p. 38.
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The ~107 Decision also expressly approved development of 299,000 square feet
of GLA and its required parking. Regardless, the City Council need not base its decision
upon this aspect of the Applicants’ vested right, but on the fact that (1) no significant
trees will be removed, rather they will be transplanted per the professional protocols
outlined in the Applicants’ arborist’s reports, and (2) even if the proposed transplant
constituted “removal,” that the removal of the eight significant trees is necessary and
so allowed either way.

Regarding transportation facilities, the City Council finds that the evidence in the
record demonstrates that the City exacted transportation improvements in the 2007
Decision, many of which have been completed, to mitigate for a greater volume of
transportation trips and related impacts than will be generated by the proposed
development. Thus, as noted above, the City Council finds that any evidence of
potential problems with tt  City’s transportation system is not “caused” by the
proposed development and any further transportation exactions imposed on the
Applicants raise significant Constitutional takings isst , because they would be
mitigating for the impacts of others, not the proposed development.

b. Vested Rights Legal Framework

The seminal case concerning vested rights in Oregon is Clackamas Co. v.
Holmes, 265 Or 193, 508 P2d 190 (1973), where the Oregon Supreme Court set forth
seven factors it considered in determining whether the expenditures in furtherance of
development established a vested right to complete the development. Several years
later, the Court of Appeals in Ecklund v. Clackamas County, 36 Or App 73, 583 P2d 567
(1978), summarized the main Holmes factors, consolidating them into four main areas
of focus, explaining:

“The Supreme Court in Holmes identified four essential factors to be
considered in-asserting the evidence of a nonconforming use; (1) the ratio
of prior expenditures to the total cost of the project, (2) the good faith of
the landowner in making tt  prior expenditures, (3) whether the
expenditures have any relationship to the completed project or could
apply to various other uses of the land, and (4) the nature of the project,
its location and ultimate cost. None of these factors is predominant; they
are merely guidelines in assessing the evidence and deciding the issue.”
36 Or App at 81.
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The Court of Appeals has subsequently reiterated the last of the above points —
that not all Ho/mes factors will come into play in any particular case. Union Oil Co. v.
Board of Co. Comm. of Clack. Co., 81 Or App 1, 8, 724 P2d 341 (1986).

In determining whether claimed expenditures are properly considered under this
factor, LUBA has held that several other Ho/mes factors, in addition to the “ratio of
expenditures”, are relevant and include: (1) identifying the time at which the
expenditures were made; (2) analyzing whether the expenditures were made in good
faith and were lawful when made; and (3) determining whether the expenditures were
directly related to the proposed use of the property. DLCD v. Curry County, 19 Or LUBA
249, 255 (1990).

The Holmes court also showed concern about the “substantiality” of the
expenditures. The Court explained:

“in order for a landowner to have acquired a vested right * * * the
commencement of the construction must have been substantial, or
substantial costs towards completion of the job must have been incurred.”
265 Or at 197.

In response to that issue, nearly 40 years after Ho/mes, the Oregon Supreme
Court revisited that case and noted that given the changing nature of land use laws and
the significant up-front costs that landowners are required to incur, "We cannot lose
sight of those changes in applying the factors identified in Ho/mes to current
conditions.” Friends of Yamhill County v. Bd. of Com'rs of Yamhill County, 351 Or 219,
237-38 (2011). The Court explained that "when the ultimate cost of a project runs into
millions of dollars, an expenditure may be substantial even though it’s only a small
percentage of the projected cost.” Id. at 248. That is the context presented here. As
the evidence in the record demonstrates, the Applicants have spent millions of dollars
implementing the 2007 Decision as required by that decision.

With that background in mind, the City Council turns to the Holmes factors as
they apply to this proceeding.

1. Applicants Have A Vested Right Tt slop Under The Holmes S

..1e Applicants’ June 16, 2020 Request for Remand and the accompanying
exhibits thoroughly addressed the Holmes factors based both on the original record and
on the additional evidence submitted on remand. The final argument below
incorporates those arguments by reference and summarizes and supplements them.

a. Ratio of Expenditures to Total Costs
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The City Council finds that the most persuasive ‘idence in the record shows
that the Applicants have expended at least $13.3 million towards completing the
299,000 square feet of GLA development the City approved in the 2007 Decision. See
PacTrust June 15, 2020 letter (Request for Remand Proceedings, Exhibit G). The
expected total cost for the proposed development, including the above expenditures, is
approximately $61.4 million. The ratio of expenditures to total costs is roughly 1:4.5,
meaning approximately 22% of the total cost of the project has been spent —
significantly within the expenditure ratio the Holmes court concluded granted the
petitioner in that case a vested right to develop.

..1e Applicants have already expended $3,765,190 of the anticipated $6.25
million in transpor :ion exaction costs imposed by the 2007 Decision’s conditions of
approval. As sum 1arized in the Request for Remand, other expenses incurred to
implement the 2007 Decision include: mass grading costs for the western portion of the
proj ; constrt on of the Salem Clinic medical center building and tenant
improvements; costs related to the development and leasing of the second medical
office building; mass grading cos __ for the shopping center property; waterline
__Jrovements in Kuebler Boulevard; and additional shopping center design,
transportation design, application material costs, and more. The Applicants’
expenditures also include the Applicants’ dedication of land to the City, estimated at
approximately $80,000, for transportation improvements.

The sheer amount of the above expenditures meets the Ho/n - significant
expenditures requirement, as explained in Friends of Yamhill County, and the ratio of
expenditures to costs weighs greatly in the Applicants’ favor.

b. Good Faith of the Landowner

The City Council concludes that the Applicants proceeded with all of the above
expenditures in good faith. The City Council expressly rejects claims otherwise. In the
proceedings that resulted in the 07 Decision, the Applicants openly presented their
plan for the unified development on the 18.4-acre parcel that was the subject of the
Application and the adjacent 10-acre parcel. The 2007 Decision itself repeatedly
recognizes this. For example, Condition 14 included the development of the adjacent
10 acres in reaching the 19,000 square feet of GLA limitation. More significantly, the
2007 Decision used the scale of the unified development as a basis for imposing the
conditions of approval, which exacted the estimated $6.25 million for public
improvements to existing transportation facilities discussed above.

The Applicants’ good faith is further exemplified by the 2009 Application and City
approval for the zor chanc totl n fi « terp | ty,wh ) it with
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the 2007 Decision. In 2012, the City approved development of part of the unified
shopping center approved in the 2007 Decision when the City approved the site plan
review for tt  medical clinic and medical office building. ..1e City expressly referred to
that portion of the development as “Phase 1" of the larger project approved in 2007.
Thus, the City’s approvals throughout the years provided the Applicants a reasonable
basis to believe that the City authorized the entire development proposal through the
2007 Decision and conditions of approval. Stated differently, the City Council finds it
more credible that the Applicants would not have willingly made those expenditures if it
had any reason to believe that its ability to develop the shopping center was in
jeopardy. As the 2007 Decision recognized, development of the medical clinic and
medical office buildings alone was not a sustainable proposition. The decision
explained:

“Moreover, the record establishes that in the absence of the proposal or
something like it, the costs of supplying infrastructure in the area are so
high that a single commercial use like a medical offic cannot establish a
new office on the abutting 10-acre property and provide commercial
medical services to Salem citizens in south and southeast Salem.” 2007
Decision, p. 20.

Importantly in 2015, the City accepted the benefits of its approval of the unified
shopping center when it negotiated an agreement with the Applicants to fund 94% of
the cost of substantial public improvements to Kuebler Boulevard well in advance of the
time at which the Applicants was required to complete tt n. The Applicants’ obligation
to make improvements to Kuebler Boulevard arose because it had an obligation to
mitigate the impacts of the development of the shopping center with 299,000 square
feet of GLA on the entire site. In other words, without the shopping center approval,
the City had no basis to ask the Applicants to pay for the Kuebler Boulevard
improvements in 2015 and the Applicants would have no reason to accede to the City’s
request. The City’s request that the Applicants pay for these improvements in advance
was a clear and unambiguous signal from the City that it fully expected the Applicants
would eventually build the 299,000 square foot retail shopping center/medical office
buildings that the Applicants presented in its 2006 plan change and zone change
request that was approved in 20C. . This further weighs in favor of a finding of the
Applicants’ vested right.

Additionally, even as late as October 2018, the City took the position that the
Applicants were authorized to proceed with the retail shopping center component of the
project. That year, the City Planning Administrator approved the Applicants’ Site Plan
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Review, which illustrated the retail shopping center with a Costco store and additional
retail pads. LUBA Record 6042.

Opponents suggested that the Applicants fail the “good faith” factor “if they have
misled the City and neighbors about their intent for use of the land.” The City Council
finds that the Applicants never misled the City about the shopping center that would be
established on the property. As the court of appeals explained:

“[Applicants] also submitted a list of potential tenants that could move
into the development and their associated square footage. Among those
listed were Costco (150,000-200,000 square feet); grocery stores such as
Safeway, Albertsons, Target, or Fred Meyer (45,000-200,000 square feet);
and ‘soft goods’ such as Kohl’s and JC Penny (5,000-100,000 square
feet).”

Further, the City Council acknowledges that both LUBA and the Court of Appeals
agreed that the present proposal, specifically the inclusion of a Costco is consistent with
the 2007 Decision, and bothrejected the opponents’ argument that current proposal
was inconsistent with representations the Applicants made to the City Council in 2006-
2007. The City Council rejects arguments about the Applicants’ lack of good faith.

The City Council finds that each of Applicants’ expenditures in furtherance of the
shopping center approved by the 2007 Decision was made in good faith. This factor
weighs in favor of recognizing that the Applicants has a vested right to develop the
project.

C. Relationship of Expenditures to Completed Project

All of the expenditures presented by the Applicants in this proceeding relate
directly to implementing either the proposed development expressly approved by the
2007 Decision or to the required mitigation of that development as specified in the 2007
Decision’s conditions of approval. See, Request for Remand Proceeding Exhibit G
(PacTrust June 15, 2020 letter). In fact, on September 12, 2012, the City Planning
Administrator approved the Site Plan Review Application to develop the medical clinic
building and separate medical/office building. In that decision, the City Planning
Administrator acknowledged the proposed development as part of the unified shopping
center development. The expenditures on mass grading and build-out of the medical
clinic building-and medical/office building were integral parts of the unified shopping
center approved by the 2007 Decision. As City Council found above, the Applicants
would not have proceeded with a development that consisted only of the medical clinic
and separate medical office building. The City Council finds credible the evidence that
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but for the _.2y’s approval and ongoing facilitation of the development of the unified
shopping center, the Applicants would never have spent money on the smaller medical
office/clinic part of the center for the reasons :plained in the above quote from page
20 of the 2007 Decision. See also Applicants’ Remand Letter, Exhibit = p 2.

Opponents argued that the expenditures made by the Applicants “are necessary
for whatever development they make on that land” and, consequently, "“it is not like the
improvements they have made would be for nothing.” The City Council finds that the
opponents misunderstand this factor. The requirement to demonstrate the relationship
of expenditures to a completed project is whether the expenditures are in furtherance
of implementation of the approved project. It matters not whether the expenditures
could be used for another development on that same site as opponents contend. That
is not a basis for concluding the factor is not satisfied.

The City Council finds that the expenditures listed by the Applicants are directly
related to completing the unified shopping center approved by the 2007 Decision. This
factor weighs in favor of recognizing a vested right.
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d. Nature of the Project, Location and Ultimate Cost

The 2007 Decision established that the entire subject property (the combined
18.4 acres and 10 acres) can ~ly be developed as a shopping center with associated
medical clinic/office buildings of up to 299,000 square feet of GLA. That use was
approved in an area where the City expressly found there was a lack of alternative sites
for such de' o>pment to occur. The was never any question that the site was to be
developed with the uses the Applicants intc  ded and expended money in reliance upon.
Under the 2007 Decision, the site could be put to no other use.

As the quote from page 20 of the 2007 Decision explains, it was consistently
understood by all concerned that it would | rer be feasible to proceed with only the
medical office portion of the shopping center. In light of the extensive off-site
improvements the City required, the City Council finds that the evidence establishes
that the development of the medical clinic and medical office use alone was not
economically viable. The City Council finds that the evidence demonstrates that the
subject property was approved to be and is a unified shopping center that requires the
retail shopping center component to justify expending the mitigation costs the City
required. The City Council observes that the exactions were imposed expressly to
address the impacts of the unified 299,000 square foot GLA shopping center.

In the 2012 City Decision approving the site plan review for the medical
clinic/office building, the City acknowledged that in a development the size of that
approved in 2007, any developer/owner wc Id install improvements over time to
facilitate the ultimate completion of the project.? The City Council finds credible the
evidence establishing that it would have taken longer for any developer to build out the
shopping center, in view of the recession that gripped the state, nation and world,
shortly after the ~707 Decision. The City Council finds tt  the expenditures detailed in
the above-cited evidence v e all made to complete an approved shoppi 1ter of up
to 299,000 square feet GLA. The City Cour | finds that the total estimated cost of the
completed project is approximately $61.4 million and that such is a reasonab cost for
a development of this size.

9 Request for Remand, p. 17; 2012 Site Plan Approval, LUBA Record-4028 (Conditions 6
and 9, requiring completion of infrastructure work prior to building permits for the retail
shopping center identified as Phase 2, other conditions require work to be completed
befo building; 'mitissuanc forPhase 1,tt n i 1d office buildings).
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The City Council finds that the nature of the project expressly limited to this use
at this location by the 2007 Decision, as well as the ultimate cost of approximately
$61.4 million for a unified shopping center, weigh in favor of a vested right for the
Applicants.

The City Council further finds that all four Ho/mes factors weigh overwhelmingly
in Applicants’ favor and that none weigh against it. Furthermore, given that the
expenditures the Applicants have already made are in the millions of dollars, those
expenditures are significant, and the City Council finds that weighs further in Applicants’
favor. The City Council concludes that the Applicants have a vested right to implement
the development approved by and, in fact, required by the 2007 Decision and that the
proposed development is entirely consistent with it.

ponind

While some opponents concede that the Applicants have a vested right, they
erroneously claim that it essentially gives the Applicants nothing. . .is is incorrect, as
Mr. Condit’s memo explains.

The fact that the vested right entitles the Applicants to develop their property as
they propose — which proposal is entirely consistent with the 2007 Decision — is what
led LUBA to explain that, despite the City’s 2018 denial based upon present site plan
review approval criteria, if the Applicants have a vested right to develop the Applicants’
shopping center as requested, the bases asserted in the 2018 Decision for denial are
unlawful. In addition, LUBA recogr” :d the limited land use decision aspect of site plan
review greatly constrains the _.ty’s discretion to deny the proposed use. The City
Council agrees that the Applicants’ vested right means that the proposed Site Plan
Review may not be denied. The City Council also agrees that the fact the Site Plan
Review is a limited land use decision that is “permitted outright” further constrains the
city ability to deny Site Plan Review as a matter of state law.

AAAAA -

3. The Arr¢ -~ ent of the Pre~1sed Shopping Center is

The 2007 Decision v ; approved not just based on the described uses, but also
based on the site plan examples and other evidence for the proposed development that
described potential configurations for the development. 2007 Decision, p. 7.1° Those

10 The relevant passage states:
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s plan examples consist of several documents in the record. One is the “bubble
diagram” that plainly shows the main retail ¢ relopment on the southeastern portion of
the subject property (where the eight significant trees are situated), the medical
buildings on the southwestern portion of the property, smaller retail development along
Kuebler Boulevard and parking throughout the center of the site. LUBA Record at 2450.
..1at bubble diagram also shows the main accesses to the property to include the right-
turn only access from Kuebler Boulevard, the 27t" Avenue SE entrance and the Boone
Rc 17 entrance. Also, in the record from the 2006/2007 proceedings is a diagram
showing the landscape buffer concept alor Boone Road SE. LUBA Record at 672.
That drawing shows, in plan and cross section, the intense retail development located
on the southern portion of the property, also where the eight significant trees are
situated.

Opponents have stated that while these and other materials were presented to
the City Council in the 200, Decision’s proceedings, there is no evidence that the City
Council noticed them or relied on them. Tl City Council finds that this argument is
mistaken and rejects it. The materials are expressly referenced in the 2007 Decision
(see quote provided in footnote 16 herein), which expressly cites and relies upon those
drawings in reaching the 2007 Decision to approve the unified shopping center. But
also, the City Council imposed conditions of approval that reflected the submitted
documents. For example, Condition of Approval (7) provides, “The developer shall
provide right-in access from Kuebler Boulevard[.]” And Condition of Approval (12)
provides:

..1e developer shall provide a brick or masonry wall with @ minimum
height of six (6) feet along the interior line of the landscaped setback
along Boone Road SE and 27" Aver : SE, opposi idential uses. 7he
applicant/developer may provide a landscaped berm within the setback in
lieu of a wall.” 2007 Decision, p. 3. (Emphasis ac :d).

“Further, the Applicant has submitted site plan examples as well as other
evidence for the proposed use establishing that the Applicant’s proposed
use requires a parcel size larger than the 18.4 acres that is the Subject
Property because it plans to develop the property in conjunction with the
Abutting Property.” 2007 Decision, p. 7.

The City Council rejects the Opponents’ assertions that the City Council did not see
proposed site plans as part of the plan and zone change proceedings which are
contradicted by tt 2007 [ ision’s findings.
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The emphasized language above directly reflects the berms shown in tl
landscape buffer concept diagram discussed abor  The fact that the City _ouncil not
only cited the materials, but also imposed conditions of approval that reflected the
submitted conceptual plans, is evidence that the City Council was aware of and
considered the potential arrangement of the shopping center in approving it; the
current proposal is consistent with the conceptual plans City Council considered in 2007.
The City Council finds that the Applicants’ right to an arrangement of |  shopping
center portion of the development is consistent with the 2007 Decision and is vested.

4, ™aVested F' " gl - ™ittto TrafficvVt - 7 ot With What
-2 2006/20! Showed Wot "' ™ “su™* -om the 299,000 Square E~~+ N¥¢_
GLA Shopping Cer*~~ *»proved by the )07 =~ 3~~~ ~~~*"~_Transportat' -

System Mitigation Measures Imposed by That Decision.

A significant issue during the 2007 Decision’s proceedings was the adequacy of
the 2006 TIA and the capacity of the City’s transportation system to handle the volumes
of traffic that would be produced by the unified shopping center. Indc |, that was one
of the primary bases for the appeal to LUBA of that decision. See, Lufkin v. City of
Salem, 56 Or LUBA 719 (2008). As explained earlier in this decision, the traffic volumes
evaluated by the 2006 TIA and supplements, led to corresponding conditions of
approval, which exacted transportation system improvements to mitigate for the
impacts of those traffic volumes associated with a 299,000 square foot GLA unified
shopping and service center approved by the 2007 Decision. Consequently, the City
Council finds that the Applicants have a vested right develop the subject property
consistent with those traffic levels. The City Council again finds that the proposed
development is consistent with the traffic levels expressly approved (and mitigated) by
the 2007 Decision.

The City Council’s 2007 Decision expressly recognized that the 2006 TIA
evaluated the traffic impacts from significantly higher levels of traffic than was
tiee—t~b- ~==roved. For example, at page 29 of the 2007 Decision, the City Council
explained, “Further, the TIA evaluated a larger shopping facility than was ultimately
proposed by the Applicant and allowed by the conditions of approval to this decision.”
It reemphasized that point on the following page, page 30, of the 20L. . 2cision:
“Based on the above, it is apparent that the TIA likely overstates rather than
understates trips. This is because the TIA analyzes the same use categories under the
Trip Generation manual, but for a greater square footage of gross leasable area than
City Council allowed in this decision.”
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The City Council finds that the 2006 TIA was based on a shopping center
consisting of 314,000 sq. ft. GLA. In other words, the 2007 decision recognizes that the
2006 TIA overestimated the impacts of the permitted development. And it did so with a
planning horizon of 2025. 2007 Decision, p. 27.

The City Council finds that the 2007 Decision recognizes that the TIA for that
proceeding included vehicle trip rates based on a “reasonable worst-case development
scenario” of occupants for the unified shopping center. See, 2007 Decision, p. 14, 19,
29, 30, 38. So, the City Council finds that not only was the 2006 TIA conducted for a
larger development, it included the most traffic-intensive occupants of the proposed
development. Still, even with the “reasonable worst-case development scenario,” once
the mitigation measures are accounted for, the 2006 TIA and its supplements
demonstrated that there would be no greater impacts to the City’s greater
transportation system due to the approved unified shopping center. As the City Council
described in the 2007 Decision, “The TIA is complete, accurate and transparent.” 2007
Decision, p. 24. City staff and ODOT concurred with the TIA. 2007 Decision, p. 29.
And as noted above, the legal challenge to the adequacy of the TIA failed on appeal to
LUBA.

As demonstrated in the May 2018 Kittelson study for this proceeding, the
proposed development actually generates fewer trips than the 2007 Decision approved:

Table 1. Total Net New Trip Comparison of the Approved TIA (2006) and Proposed Kuebler Gateway

Shopping Center (2018)
Weekday PM Peak Saturday Midday
Hour Trips Peak Hour Trips
Land Use Scenario Daily Trips Total Total

L

Proposed Development (plus appraved Salem Clinic)

Proposed Costco & Retail Pads

7,743 747 986
Salem Clinic and Medical/Office Bldg. (Existing) 815 85 40
Appraved 2006 Rezone TIA
September 2006 TIA 9,660 900 1,350
Difference = Proposed Kuebler G y Shopping Center - 1,102 68 324

Approved 2006 Rezone

The City Council observes that the mitigation measures, imposed by the 2007
Decision’s conditions of approval, are for the greater traffic volumes approved by that
Decision. The first seven conditions of approval to the 2007 Decision impose measures
that mitigate for the impacts generated from traffic levels greater than what is allowed
by the 2007 Decision and for significantly greater traffic levels than what the proposed
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development will generate. Itis in large part the Applicants’ good-faith . )lc...2ntation
of these mitigation measures, at a cost of several million dollars, that has vested the
Applicants with the right to develop a shopping center per the 20L. Decision. The
traffic volumes generated by the proposed development at issue here, and its impacts
on the City’s overall transportation system, fall well within the volumes allowed by the
2007 Decision. Again, the 2007 Decision explains, “Therefore, the proposal and its
required mitigation efforts will improve the transportation system adequately mitigating
its own impacts[.]”. 2007 Decision, p. 24. See also, Applicants’ Rebuttal Attachment 5
(Kittelson & Associates p. 2 (“The Transportation Planning Ru section within the 2006
TIA established that even with a 314,000 square feet GLA shopping center, with the
approved mitigation, in 2025 that larger transportation system was predicted to
function better than it would function without the development and its required
mitigation[.]")).1!

If the Applicants are not allowed to utilize the traffic volumes for which the
exactions were based to establish the proposed development, then those conditions
which exacted off-site improvements already completed by the Applicants and that
required additional off-site public improvements be completed before the shopping
center was built, would constitute unlawful exactions violative of the Fifth Amendment
to the United States Constitution.

In sum, the City Council concludes that there can be no reasonable doubt that
the Applicants have a vested right to the traffic volumes that were approved by the
2007 Decision and the corresponding transportation system mitigation measures
imposed by that decision’s conditions of approval. The Applicants have a vested right
to traffic levels that would be generated by a 299,000 square foot GLA unified shopping
center, and the proposal is for only 228,062 square feet GLA. That right cannot be
taken away by other traffic generators. Nor can opponents challenge the City’s finding
in 2007 that the mitigation measures imposed are adequate to offset the transportation
system impacts that would flow from a 299,000 square foot GLA unified shopping
center. Opponents’ reiteration of the arguments made in Lufkin v. City of Salem that
challenged the adequacy of the TIA and the City Council’s conclusions in the 2007

11 The 2007 Decision, p 39, similarly states: “As explained in the TIA, Kuebler Boulevard
is able to accommodate the traffic from the proposed use and in fact under the
proposal the area transportation system including Kuebler Blvd, will function better than
it currently does under the proposal.” (Emphasis added.)
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Decision are resolved and may not be reasserted here. Those arguments did not
prevail then and have no merit now.

5. The Applicants’ Vested Right Includes a Right to Benefit From the Traffic
Mitigation Imposed By the 2007 Decision in Exchange for the Right to
Develop a Unified Shopping Center of up to 299,000 square feet of GLA.

An important corollary to the exactions imposed by the 2007 Decision’s
conditions of approval is that, because the conditions of approval imposed exactions to
fully mitigate for all of the impacts to the City’s transportation system generated from
the permitted uses, and do so at levels greater than that permitted by the decision, the
Applicants also have a vested right to not have to provide any further mitigation to the
greater transportation system because its proposal not only falls within the traffic
volumes permitted by the 2007 Decision, but also the actual traffic volumes are less.
The City Council finds that the Applicants are entitled to benefit from the mitigation
they have already paid for, in furtherance of the 2007 Decision.

This is not to say that the 2007 Decision resolved all issues. Indeed, the 2007
Decision recognized that on-site circulation, for example, remained an issue for
subsequent determination at the time a development proposal is submitted. See, 2007
Decision, p. 38. Also, the 2007 Decision does not discuss the adequacy of the
development proposal with respect to ingress and egress for the subject property,
which could not be analyzed until a detailed development plan was submitted. Thus,
the May 2018 traffic study conducted by the Applicants, while broader in scope than
required by the SRC for site plan review, analyzed these issues, including a sensitivity
check that the proposed traffic volumes remained within those analyzed by the 2006
TIA, as requested by City staff.12

However, as the 2007 Decision explained, “[T]he traffic impact of a ‘worst-case’
commercial development on the adjacent street network has been analyzed in the TIA.”
2007 Decision p. 38. The 2007 Decision was based upon a TIA that looked at the street

12 5ome contend there is no evidence in the record to support Applicants’ stated
reasons why the City transportation staff identified the limited scope for the
transportation analysis. This is mistaken. The March 27, 2020 Transportation Staff
Memorandum states:

“The City’s position is that the TIA that was submitted in 2018 was to
verify that the traffic generated by the proposed development did not
exceed volumes that were approved in the 2007 CPC/ZC and to analyze
the driveway access to 27t Street SE.”
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network and concluded the Applicants met all relevant standards. 2(.. Decision p. 14,
23-31, 47. The 2007 Decision’s mitigation measures for that “worst-case” scenario
have already been exacted from the Applicants. The City Council finds that the
Applicants have made many and will soon make other offsite improvements required by
the 2007 Decision and they have a vested right to complete the development proposed
in the current Application, which is wholly consistent with that development approved in
2007 subject only to those exactions and no more.

The City Council finds that the Applicants’ vested right means that they cannot
be required to pay for or install further improvemer "~ to the City’s transportation
system. The only transportation issue relevant to this Application is the immediate
access in and out of the development under SRC 200.05(f)(3)(B) requiring that the site
design facilitate the “safe, orderly, and efficient circulation of traffic into and out of the
proposed development.” City staff requested that the Applicants exchange the
previously approved traffic signal at the main site access on 27t Avenue SE for a
roundabout to improve the flow of traffic into and out of the proposed development.
The Applicants have agreed to do so. That is in part how the Applicants meet SRC
220.005(f)(3)(B). However, the City Council finds that under the 2007 Decision and its
conditions of approval the City Council determined that “negative impacts to the
transportation system are mitigated adequately,” for a larger shopping center than is
proposed. ..ierefore, because the Applicants have a vested right to the development
approved in the 2007 Decision, they have met the part of SRC 200.05(f)(3)(B) looking
to whether the “negative impacts” to the transportation system have been mitigated, by
complying with the ~)007 Decision’s conditions.

6. The Vested Right Includes 2 Pight to Subsec*~~* Review of Development
Proposals Consistent '**** )nly Those Reviews Identified in The 2007
Moimim=f~Tdings, and tt - =" *~ *'c* “~ve *~ Pepeat Re*“~*~ #~~ Matters
the 2007 D~~*~*~n’s Findings Already Ac -~~~ 1.

The City Council finds that the 2007 Decision carefully identified a number of
reviews that any proposed development for the site would have to undergo before
development. This is significant because as noted el: vhere, at that time the City did
not have a site plan review process for development. The City Council finds that during
the intervening recession, Applicants continued to move forward to implement the 2007
~ 2cision by proceeding with development land use actions that facilitated rezoning and
development of the medical clinic and medical office building and laying the
groundwork for the future shopping center development.

Page 36 of 110



EXHIBIT 1
Page 43 of 116

The 2007 Decision mentions several development-level reviews that future
de' opment of the property would be subject to. Most significantly, the 2007 Decision
explains:

“2.  Shopping and Service Facilities: ~ 2velopment of shopping and
vice facilities ...ay be approved only after reviewing a
development plan consisting of maps and written statements.

“This policy applies to the development of shopping and service facilities,

and is not directly applicable to this application. Information required by this
policy will be provided at the time the site is proposed for development. 7he
location of buildings, arrangement of parking and loading facilities, on-site
circulation, buffer yards, setbacks, and landscaping, and other features as
may be required, will be shown on the detailed building plans that will be
sut....tted for permits. The impact of the redesignation of the site on
adjacent neighborhoods is discussed in these findings, and the traffic impact
of a “worst-case” commercial development on the adjacent street network
has been analyzed in the ..A. The availability of transit service is a part of
the pre-application comments from the Transit District. Utility and storm
water plans are subject to City design standards and will be reviewed and
approved prior to site development. The necessary information will be
provided on the plans submitted at the time der opment permits are

reqi ted. The requirements of this policy are met by providing the
referenced information for review and approval prior to development of the
site.” 200, Decision, p. 38. (Emphasis added.)

Several aspects of the above passage are worth noting. The passage identifies a
limited range of issues to be examined by the City at the time a development proposal
is submitted, specifically: the location of buildings; the arrangement of parking and
loading facilities; on-site circulation; buffer yards; setbacks and landscaping. Also
reviewed at that time will be the availability of transit service for the si and utility and
storm water plans for the proposed development.

Just as significant is what the findings expressly state will not be addressed at
the time of development of the shopping center. First, the impact of the shopping
center on adjacent neighborhoods is not a relevant standard to the Application for Site
Plan Review here, even under today’s site plan review standards. ..at issue was
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ipressly considered, and appropriate conditions were imposed, in the 200, Decision.!3
Second, the traffic impacts from the propo: 1 development would not be revisited — as
the 2007 Decision explains, that issue was analyzed as part of the TIA for the CPC/ZC
application the City approved.

Elsewhere in the 2007 Decision, the findings list a number of other design
considerations for which the development plans will be evaluated. These include
standards under land use regulations that govern screening, landscaping, setback, and
building height and mass. 2007 Decision, p. 37. Other cited considerations pertain to
the screening of outdoor storage areas and exterior lighting. 2007 Decision, p. 36-37.
And the decision expressly refers to the then in effect Salem Code Section 132’s buffer
yard setback, screening and landscaping requirements. 20C. Decision, p. 44; p. 3,
Condition of Approval (11).

Each of the above review standards cited by the City Council in 2007 is a
straight-forward review for which the City has adopted specific siting standards. The
City Council in 2007 was aware that there would likely be at least one large tenant, and
the 2007 Decision does not prohibit or restrict large-format retailers, except with the
possible exception of a WalMart, and a site plan that showed the bulk of the retail
development to occur on the southern boundary of the property (wl e the eight
significant trees are situated) and smaller retail development on the northern edge of
the property (see, LUBA Record-2450). The 2007 City Council was fully aware of the
general size and layout of tt  development, the only question was whether the
eventual site plan would meet the City’s published standards for things such as
setbacks, building heights, number of parking spaces and landscaping, as well as the
requirements imposed by the conditions of approval. The Applicants have a vested right
to have their development proposal reviewed under those standards and only those
standards that are not inconsistent with them and the rights conferred in the 2007
Decision.

The 2007 Decision held that the approved development’s impacts on the City’s
transportation facilities have been fully mitigated through the conditions of approval,
which the Applicants have already invested millions of dollars towards satisfying.
Because the Applicants have commenced implementation of those mitigation measures
to the significant extent that is shown in the record, Applicants have a vested right to

13"The impact of the redesignation of the site on adjacent neighborhoods is discussed
in these findings, and the traffic impact of a ‘worst-case’ commercial development on
the adjacent street network has been analyzed in the TIA.” 2007 Decision, p 38.
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nc have to again prove up on the adequacy of those measures or to do a new
comprehensive TIA. That work has been done and the mitigation measures
substantially implemented.

The 200, Decision also concluded there were no significant natural resources on
the site. The determination that a vested right to an approved development exists,
means that the holder of that right is protected from changes to the interpretation and
application of code sections as well as changes to conclusions about applicable criteria
under ORS 227.178(3).1* As noted throughout these findings, the City Council
interprets its tree ordinance provisions to mean that the Applicants’ proposal to
transplant the trees does not “remove” the and also that the Applicants’ supplemental
evic 1ce establishes that the Applicants have met the City Council’s rigorous
interpretation of the “necessary” standard. It is only in the alternative to both of those,
tt  the City Council also finds that the City could not apply the tree ordinance to deny
the Applicants’ proposed shopping center because they have a vested right to develop
the shopping center that they propose and in fact one much larger than they propose.

Opponents’ counsel argues that Applicants’ rights became vested in 2012-13
(when the medical clinic was approved and built) at the earliest, or in 2015 when the
Applicants agreed to provide $3 million in transportation improvement funds before
they were required to implement the improvements. Anuta Letter, August 12, 2020, p.
3. Opponents’ counsel appears to assume that the standards that are in effect at the
time a right becomes vested (/.e. the expenditures are made) are the standards that
apply. The City Council finds that is not the law. As Holmes and the other cases cited
above establish, what is vested is the right to complete the development as it was
approved in 2007, not the development that would have been approved at the time the
ric tvests. The City Council finds that later adopted standards (including those in
effect when the 21 7 Decision rights vested) cannot be applied to deny the application,
where City Council finds that the application is consistent with what was approved in
the 2007 Decision.

14 ORS 227.178(3) provides, in relevant part:

“(a) If the application was complete when first submitted or the applicant
submits the requested additional information within 180 days of the date
the application was first submitted and the city has a comprehensive plan
and land use regulations acknowled: 1 under ORS 197.251, approval or
denial of the application shall be based upon the standards and criteria
that were applicable at the time the application was first submitted.”
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C. Vested Rights .nclusion

Based upon the evidence in the record and the findings above, the Applicants
have a vested right to the proposed shopping center development reflected in their Site
Plan Review Application, which is consis it with the rights derived from implementing
the development approved by the City Council in tt 2007 Decision and by the findings,
conclusions, and conditions of approval of that decision. The City Council finds that the
tree preservation basis for the City Council’s previous denial violates Applicants’ vested
rights and, regardless, the Applicants’ transplant proposal does not trigger the City’s
tree removal provisions in any event and that the Applicants have supplemented the
record to successfully demonstrate that it is “necessary” to remove the trees for their
vested development proposal to proceed. The City Council further finds that each of
the opponents’ arguments is inconsistent with one or more of Applicants’ vested rights.
For these reasons, the City Council concludes that the Applicants have a vested right to
approval of their Application.

b. Traffic Impact.

Greenlight Engineering, on behalf of opponents to the Application, submitted its
own traffic analysis to contrast with the Applicants’ analysis. Opponents cite the
Greenlight analysis and argue that the proposed development does not meet various
traffic related requirements.

Response: The City Council has reviewed the evidence in the record and concludes that
the analyses and conclusions provided in the Applicants’ traffic analyses are more credible
and persuasive than those in the Greenlight analyses. The evidence and argument
presented in the Greenlight reports are therefore rejected.

The City Council begins its analysis of the issues presented by opponents regarding
traffic by affirming the City Council’s interpretation of the City’s own code reflected earlier
in this decision that, in light of the Applicants’ vested right, the only applicable traffic
standard is reflected in SRC 220.005(f)(3)(B) requiring:

“The transportation system provides for the safe, orderly, and efficient
circulation of traffic into and out of the proposed development ***.”

The City Council reaffirms here its conclusion earlier in this ¢ ision that the
latter part of that standard is inapplicable, which requires:

“and negative impacts to the transportation system are mitigated
adequately”
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This la™™ - part of SRC 220.005(f)(3)(B) is inapplicable to this Site Plan Review
because it reflects an issue that was analyzed in, and compliance established by, the
2007 Decision. This is why the Director properly concluded that the Applicants were
not required to submit a SRC 803 TIA, discussed above.

Further, the City Council notes that LUBA did not require that the City address
transportation concerns. LUBA only required the City to evaluate the Applicants’ vested
right. Accordingly, the City Council finds that the Applicants’ vested right includes the
development of a unified shopping center up to 299,000 sq. ft. and the traffic impacts
that go with it. That unified shopping ce er has already been fully analyzed and its
mitigation established by the 2007 Decision. The proposed Site Plan Review is
consistent with and smal than the unified shopping center to which it has a vested
right and the Applicants’ proposed development cannot be denied or further conditioned
on traffic impacts. As noted, the only relevant traffic impact involves the access in and
out of the proposed develo}. .. >nt at the si  driveways.

It is only in the alternative that the City Council addresses opponents’ traffic
impact issues, and by doing so the City Council does not ... xdify its conclusion that the
Applicants’ vested right makes these issues irrelevant.

.1e detailed responses below establish certain basic principles: many of the
assertions made by Greenlight Engineering are inaccurate with respect to trip generation,
trip distribution, saturation flow rates and seasonal adjustments. The City will always use
the most accurate and appropriate info. ... ation with respect to a traffic analysis. In this
case, the Costco site-specific data regarding trip generation and trip distribution is far
more accurate than that provided by ITE Trip Generation Manual and Mid-Willamette
Valley Council of Governments (MWVCOG) cited by Greenlight. The saturation flow rate
used by the Applicants was verified by actual field collected data. This is also more
accurate than using “default” values in the analysis software. Tl seasonal adjustments
discussed on Oregon Depar ... 2nt of Transportation (ODOT) facilities, cited by Greenlight,
are approprii = to ut on State Highways that are recreational routes. The freeway
ramps at Kuebler Boulevard are not recrea )nal routes, they are commuter routes, and
traffic is highest when school is in session, not during the summer travel months.

The City’s specific responses on these issues follow.

Lo~ _av_

ST T -t v~ mblic Works Standards is Not Required by *=~ “*e
Plan Review Standards and Would Not Inform Those Standards.

In the alternative to the City Council’s finding above that the Director properly
granted the Applicants an exemption from having to provide a TIA per SRC 803, the
City Council also finds that a TIA consistent with the elements established in the Public
Works Administrative Rules, is unnecessary because it does not inform the limited
requirements of SRC 220.005(f)(3)(B).
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e <.ly’s TIA standards are generally provided in the _.ty - Pub _ Works Desi¢
Standards at SAR 6.33. SAR Division 001-General-Design-Standards sets forth the
introductory framework for the rules and provides the following:

"1.15 — Traffic Impact Analysis

The Salem Transportation System Plan (TSP) establishes the requirements
for a Traffic Impact Analysis (TIA) as part of land use development
proposal. Wt her or not a TIA will be required for a particular project is
determined during the land use application process. Guidelines for
completing the TIA are provided in Division 006-Streets, and in Appendix
1C-Traffic Impact Analysis Report Format of this Division. The Engineer of
Record (EOR) shall be responsible for submitting the TIA as part of the
development review process, as required.”

This provision reinforces that TIAs are only required, if required, in the land use
process. As noted, in the land use process here, no TIA is required.

Further, SAR 17-2 provides:

“Relationship with Land Use Actions and P alanmant R~

“In accordance with requirements contained in the State Transportation
Planning Rule and the Salem Revised Code, the adopted goals, objectives,
policies, projects and maps of the Salem Transportation System Plan must
be considered and applied towards the review and approval of specified
land use actions and development applications. This means that
applications submitted for such actions as Comprehe=~*~ Plan Map
~mn~ndments, zone ckhmmges, ~onAitianal e narmits ) gubdivision - e
and la-- -~+*~=~ =~~d to include findings that show how the application
is in conformance with the tenants of the Salem Transportation System
Plan. City staff need to review these findings for conformity.”*> (Italics in
original; underline added).

15 TSP at 17-5, Policy 3-1 purports to apply the TSP to all land use matters. However,
as noted above and below, state law prohibits plan policies from applying to limited
land use decisions unless the policies are explicitly incorporated into the relevant code
provision. TSP Policy 3.1 Land use and Development Review is not “incorporated
and so cannot be applied. It states:
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The list of applications that must demonstrate compliance with the requirements
reflected in the Public Works Ac . nistrative Standards does not include site plan review.
The City Council finds that is because of the limited nature of site plan review. The SRC
2. 005(f)(3) approval c eria for a Class 3 site plan review is limited to two provisions
that relate to transportation. The relevant portions of SRC ~ ).005(f)(3) provide:

“(B) The transportation system provides for the safe, orderly, and efficient
circulation of - " =~ —* ~“the o ent, and
negative impacts to the transportation system are mitigated
adequately; and

(C) Parking areas and driveways are designed to facilitate safe and
efficient movement of vehicles, bicycles, and pedestrians[.]".

No comprehensive plan policies are invoked, even by reference, in the above
provisions. In this regard, LUBA determined that the Application for Site Plan Review
sought a limited land use decision. The City Council agrees with the Applicants that
such means that unincorporated comprehe iive plan provisions may not be applied to
site plan review. ..1e City Council finds that there are no incorporated comprehensive
plan provisions that apply to site plan review. Therefore, the City Council finds that
there are no applicable plan policies to the Applicants’ Site Plan Review Application.

With respect to the site p 1 review standards, SRC 220.005(f)(3)(B) expressly
identifies the flow of traffic into and out of the development as an issue for site plan
review. It is not disputed that the Applicants must demonstrate that the design of the
proposed development facilitates the safe movement of traffic into and out of the
subject property. While the 2007 Decision did impose requiren 1ts that determii |
where several of the ingress-egress points ust be located on the subject property and
the proposed design must be consistent with those conditions of approval, the details of
the design for traffic flow into and out of the proposed development were not before
the City Council in 2007, and thus are properly before the City Council now. Site plan
review is a mechanism to evaluate such ingress and egress.

“The goals, objectives, policies, star irds, and maps cor.._ned in Salem
Transportation System Plan, and its implementing ordinances, shall be
considered and applied towards the review and approval of all land use
actions and development applications. Applications need to contain findings
that show how the proposed land use action or development is in
conformity with the Salem Transportation System Plan.” TSP 17-5.
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SRC 220.005(f)(3)(B) also requires that a site plan demonstrate that “negative
impacts to the transportation system a mitigated adequately.” As the City Council
explains earlier in this decision, this provision does not apply because the analysis it
seeks has been provided and impacts mitigated by the 2007 Decision.

In the alternative, the City Council finds that language is directed specifically to
the transportation facilities that are impacted by the flow of traffic into and out of the
proposed development — in other words, the driveways and the immediately adjacent
street system that feeds them. The City Council notes that the Oregon Supreme Court
has reviewed plan and code language similar to how the City of Salem'’s plan and code
are structured and concluded that there are distinct differences between the
transportation analysis required for comprehensive plan and zone changes and for site
plan review. In Siporen v. City of Medford, 349 Or 47, 263-65, 243 P3d 776 (2010), the
Supreme Court explained that a transportation study for a plan and zone chan¢
examines whether the street system is adequate to serve the permitted uses as a part
of a determination about whether a type of use can be allowed at all. The Supreme
Court further noted that site plan review process in the City of Medford has a different
focus than that broad review and, instead, looks to the traffic flow on the development
site, at the points of ingress and egress to the site, and the immediately adjacent
streets to accommodate that flow. The City Council concludes that its site plan review
standards have similar effect and would apply in the same way but for the fact that the
Applicants here have already gone through a City proceeding which analyzed and
mitigated negative transportation system impacts not only for the immediately abutting
streets, but also for the larger city street network. In other words, the City’s site plan
review standards do not require an analysis of the greater transportation system.
Rather, the City Council finds that the City site plan review standard at SRC
220.005(f)(3)(B) requires evaluation of access in and out of the proposed development
and the adequacy of the immediately adjacent streets to serve the proposal.

The 2018 Kittelson traffic study demonstrates that traffic volumes from the
proposed development are less than those permitted and mitigated by the 2007
Decision. That traffic study also demonstrated all surrounding intersections would
operate within the required levels of service (LOS) even with the addition of the traffic
from the proposed development. As a result of the mitigation measures imposed by the
2007 Decision, the present proposal’s consistency with the traffic volume limitations
imposed by that decision, and the evidence in the record regarding the transportation
impacts generated from the proposed development, the City Council concludes that the
“negative impacts to the transportation system are mitigated adequately.”
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Turning to the other site plan review standard with some effect on
transportation, the focus of SRC 220.005(f)(3)(C) is entirely within the subject property.
The City Council finds that there is nothing in that standard that pertains to the larger
transportation system to which a comprehensive TIA is intended to evaluate. Nothing
in the site plan review standards require a comprehensive TIA whenever a site plan
review application is submitted. The traffic study that was requested by City staff and
that the Applicants prepared as part of their Application, was sufficient to demonstrate
compliance with the site plan review standards at SRC 220.005(f)(3) including to
determine whether the proposal has “negative impacts” on the immediately adjacent
streets and if so whether impacts are adequately mitigated.

4, The Purpose of a Broad TIA Informs Whether a Use Can Be Allowed, not
Whether a Use That is Permitted Outright Meets Site Plan Review
Standards. The Adequacy of, and Mitigation of Traffic for, the Greater
Transportation System Was Satisfied By The 2007 Decision and its
Conditions of Approval that Approved the Unified Shopping Center and its

Highest Possible Volumes of Traffic. Nothing Requires that Analysis Be
Redone.

Turning to the City’s administrative rules, SAR 6.33 — Traffic Impact Analysis
(TIA) provides:

f

“"SRC Chapter 803 identifies the threshold for requiring a TIA.”

As discussed above, the Director approved an exception to the TIA requirements
under SRC 803.015(d), conclusively establishing that a new, broad TIA was not
required.

Furthermore, SRC 803.015(a) provides the purpose for conducting a TIA:

“Purpose. The purpose of a traffic impact analysis is to ensure that
development generating a significant amount of traffic provides the

facilities necessary to accommodate the traffic impacts of the proposed
development.” (Emphasis added).

As discussed above, the conditions of approval for the 2007 Decision imposed
development constraints on the subject property and exactions to mitigate for the
transportation system impacts of traffic volumes associated with a unified shopping
center composed of 299,000 square feet of GLA. Furthermore, City staff, including its
engineering professionals, required the Applicants to conduct a sensitivity check to
ensure that the volume of traffic that will result from the proposed development will fall
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within the permissible traffic volumes and consequent traffic impacts approved by the
2007 Decision. It cannot be questioned that the 20L. Decision’s conditions mo than
mitigate the traffic impacts from the proposed development. City staff requested that
the Applicants exchange the previously approved traffic signal at the main site access
on 27% Avenue SE for a roundabout to improve the flow of traffic into and out of the
proposed development. The Applicants have agreed to this request. That does not
mean the mitigation approved by the 2007 Decision was or is inadequate.

The fact that the Director appropriately decided that the SAR  juirements
should not be applied to the traffic analysis for this Site Plan Review, is also reflected in
the SAR 6.33(i) language regarding mitigation, which provides in  evant part:

“The TIA shall identify and propose transportation system improvements
- etk -mmmtemm s~ g] of service ~in~ "re-
development conditions[.]” (Emphasis added.)

Again, because the 2007 Decision imposed transportation system mitigation
measures for traffic volumes greater than that proposed, there can be no question that
the transportation system levels of operation will not degrade as a result of the
proposed development. Opponents’ arguments that the transportation system will be
worse off if this Site Plan Review is approved, ignores the mitigation already
implemented to offset the impacts from the approved unified shopping center.

In this instance, the 2007 Decision imposed conditions of approval to mitigate for
the worst-case scenario traffic impacts from a unified shopping center of a significantly
greater size with significantly greater transportation impacts than proposed by the
Applicants. The Applicants are entitled to benefit from those mitigation measures when
evaluating whether the traffic impacts from the proposed use, in conjunction with the
implemented mitigation measures, meet site plan review standards.

Because the ~107 Decision imposed transportation system mitigation measures
that offset the transportation system impacts of the permitted unified shopping center,
the purpose for doing a TIA of the type contemplated in the SARs, has already been
met, and the SARs do not impose any relevant requirements.

5. F4ance in the Record Shows no Relevant Inter  * 1| ' “ven
* Tarte’- SAR-'*'~-~ Applied, The **' '' "3 M~+
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As explained above, the relevant inquiry is whether the two modest site plan
review standards regarding traffic are met. The ..oy Counc further finds that the
City’s SARs were adopted in 2014, and so may not be >plied to deny the Applicants’
vested right, in any event. Regardless, most of the SARs do not inform the answer to
the questions posed by these site plan review standards. As noted above, the SARs ask
about the much larger transportation system rather than ingress and egress into the
proposed development. This is one of the good reasons that the Public Works Director
correctly concluded that a TIA of the type < templated by the SARs was not required,
and granted the exemption discussed above. Regardless, even if some of the SARs
were app!” |, they are met.

a. The May 2018 Traffic Study and Supplen ntal Materials
Prepared by Kittelson & Associates Comply With The
Requirements Of SAR 6.33.

As explained in detail in this Decision, the City Council’s primary positions
are that (1) the Applicants’ Site I in Review was properly exempted from the
requirement to provide an SRC 803 TIA that conformed to the City SARs and (2)
the Applicants have a vested right to the traffic impacts and required mitigation
expressed by the City Council in the 2007 Decision and the City cannot require
additional traffic analysis or mitigation except to the extent required by SRC
220.005(f)(3)(B) regarding the adequacy of the driveway access in and out of
the site and internal circulation per SRC 22 05(f)(3)(C). Further the City Council
has explained and reiterates that it finds the traffic analysis provided in this
process has demonstrated that both SRC ~20.05(f)(3)(B) and (C) are met. The
below is in the alternative only and without waiving these fundamental positions.

SF™ 1.32°7" requires a Level of Service (LOS) operational standard for all
intersections to be LOS E or better and signalized intersections have a v/c ratio of 0.90
or below. The City Council finds credible and persuasive Kittelson’s July 21, 2020
submittal and accompanying data to demonstrate SAR 6.33(a) is met even with a 2021
horizon year, and even evaluating the ten study intersections and site access points.
..1e City —ouncil agrees with Kittelson’s ani rsis that demonstrates that the 10

16 SRC 220.005(f)(3)(B) provides: “The transportation system provides for the safe,
orderly, and efficient circulation of traffic /nfo and out of the proposed development,
and negative impacts to the transportation system are mitigated adequately.”
(Emphasis supplied.) SRC 220.005(f)(3)(C) provides: “ Parking areas and driveways
are designed to facilitate safe 1d efficient movement of vehicles, bicycles, and
destt “( _asissup L)
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intersections are forecast to operate at LOS of D or better, or at a v/c of 0.90 or better,
meeting City’s operational standards.

Opponents’ arguments against that evidence are <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>